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TRANSMITTED via email and Wordperfect attachment on June 16, 2003

TO:

Social Security Administration

regulations@ssa.gov 

FROM:
Anita Roessmann, Staff Attorney

anitar@mtadv.org 

RE:

Comments in response to SSA’s advance notice of proposed rulemaking on criteria for evaluating mental disorders, as requested in federal register, March 17, 2003


As the protection and advocacy system for Montana, we advocate for people with severe and disabling mental illness.  Our concern is that the current procedure for evaluating claims for social security benefits discriminates against people with mental illness, and discriminates the most against the people with the most severe and disabling mental illness.  We request that any changes to the rules for evaluating mental disorders address the following concerns.

1.
Reject the GAO’s recommendations regarding “corrected conditions”.
For the majority of people with severe and disabling mental illness, access to Medicaid through SSI eligibility is the only means of obtaining critical mental health services.  Until free or greatly discounted prescription drugs and other services are available to people with severe mental illness in Montana, discontinuing Medicaid benefits will result in loss of all health care for these individuals.  The only alternative for low- or no-income individuals in Montana is the state-paid Mental Health Services Plan, which just saw a 25% cut in funding and has the capacity to serve only 1,400 people.  The MHSP program requires a substantial co-payment per prescription which is beyond the means of many with the most disabling illnesses.

In our state, a third of all workers receive no health insurance benefits.  People with severe and disabling mental illness, generally unable to work full-time, are very unlikely to secure health insurance through employment in Montana’s very low-wage, small-employer economy.  Once they start working, however, they not only lose their medicaid benefit but are usually ineligible for the MHSP benefit.  In our experience, people with severe mental illness almost always want to work, but their choices must turn on whether they can continue to obtain critical mental health care, including prescription drugs.

Under no circumstances should people who achieve control over the symptoms of their life-long illnesses be penalized by withdrawing their sole means of achieving this level of recovery.

2.
The SSI and SSDI applications process discriminates against people with the most severe and disabling mental illness.
In order to actually serve the people most in need of SSI/SSDI, SSA needs to provide support during the application process, including coaching at each of the steps involved and flexibility in scheduling–and rescheduling–appointments, and to explicitly recognize that mental impairment can be sufficient to demonstrate good cause for failure to file a timely appeal or other SSA document.  

SSA should expand presumptive eligibility criteria so that persons with a well-documented history of serious and persistent mental illness can be found presumptively eligible  The Administration needs to make it easier for people leaving correctional settings to begin qualifying and  to refer all children’s SSI applicants to state Medicaid and CHIP enrollment offices if they are not already enrolled. 

3.
In the introduction to Mental Disorders Listings, and in a separate regulation, SSA should clearly establish that “non-medical” evidence is as critical as “medical” evidence to an accurate determination of disability.
In Montana, mental health services in the public mental health system are overwhelmingly provided by licensed mental health professionals who are not doctors.  These licensed professionals see their clients frequently, and sometimes daily, and may assist their clients with every aspect of their lives.  They are far more familiar with their clients’ functional limitations and strengths than the physician, who typically sees the client only a few times each year to address medications issues.  In other words, in the public mental health system, most of the work of the treatment team is done by non-physicians.  None of the poorest consumers in Montana receive services primarily from psychiatrists, in contrast to those with private insurance.  To allow adjudicators to discount information provided by licensed mental health professionals discriminates those receiving public mental health services, who are not only the poorest consumers of mental health services, but often also those most disabled by their illnesses.   Discounting the information provided by the treating professionals with the most intimate knowledge of the applicant also results in and inaccurate record and inappropriate decisions.

4.
The rules should provide clear guidance to adjudicators that drug use may be a symptom of another mental impairment.
Many individuals with severe mental illness also have substance abuse problems.  In fact, by some estimates, a majority of those served in the public mental health system require treatment for both mental illness and substance abuse.  The Rules must make it clear that the fact of substance abuse is not grounds to deny a claim, that drug use may be a symptom of mental illness, and that a determination is required whether substance abuse is a contributing factor material to the determination of disability.

5.
The criteria that measure functional impairment require expanded explanations so that fact-finders have an adequate understanding of the breadth of each type of functioning.
For instance, “activities of daily living” should be clearly defined to include the ability to engage in unsupervised, appropriate and effective way in money management, carrying  out simple instructions, taking care of health and grooming, setting realistic goals, maintaining an adequate work or home environment, and coping with ordinary stresses.

Without this level of detailed explanation, the list of functional criteria are not uniformly understood by decision-makers and result in poorly informed and unfair decision-making.

6.
The Rules should clarify that supported work must not be considered evidence of lack of impairment.
Supported employment is a critical service to help some people with serious mental illness function in and contribute to their communities.  The support these individuals require in order to function at their jobs is evidence of serious functional limitations.

The Montana Advocacy Program also strongly endorses the comments submitted by the Bazelon Center, which provided a far more detailed analysis than we are able to develop.  The Bazelon Center’s suggestions would greatly improve the chances that our poorest clients received a fair disability determination and thus the means to obtain the mental health care they require to survive.

Thank you for this opportunity to comment.  

