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September 30, 2003

Honorable Jo Anne Barnhart

Commissioner of the Social Security Administration
PO Box 17703
Baltimore, MD 21235-7703 

Fax No. 410-966-2830


RE: Comments to the Notice of Proposed Rulemaking—Continuation of Benefit Payments to Certain Individuals Who Are Participating in a Program of Vocational Rehabilitation Services, or Other Support Services, 68 Fed. Reg. 45180-90 (Aug. 1, 2003)

Dear Commissioner Barnhart:


On behalf of Health & Disability Advocates (“HDA”), I appreciate having the opportunity to comment on Notice of Proposed Rulemaking—Continuation of Benefit Payments to Certain Individuals Who Are Participating in a Program of Vocational Rehabilitation Services, or Other Support Services, 68 Fed. Reg. 45180-90 (Aug. 1, 2003).  


Staff from Health & Disability Advocates (formerly known as the SSI Coalition for a Responsible Safety Net) have worked on Social Security and SSI issues extensively since the early 1990’s.  Indeed, HDA staff have worked collaboratively with SSA staff on a variety of issues including work incentive issues and the child disability regulations.   

Comments

We applaud the Administration for publishing this much-needed proposed rule  The changes made will greatly benefit young people turning 18 who frequently are terminated from benefits in the middle of their schooling or vocational training.  The Administration should adopt the new regulations, with some needed revisions, as quickly as possible.  

The Administration should also halt all terminations for 18 year olds, until the new policy is in place, as well as apply the new policy to all cases that are still in the adjudicative process.   

Halting terminations and applying the new policy to pending cases benefits those turning 18, who are currently unable to benefit from the intent of section 301, since they are often still in school, and do not have an vocational-rehab plan.  Current 18-year-old students should benefit from the proposed rule as well, particularly because their current status results from the common practice that allows young people to finish their schooling before a rehab plan is drawn up.  When these young adults get the notice telling them that SSA must, according to the law, re-evaluate their claim for disability at age 18, they are currently denied the protection of 301, despite the fact that they are engaged in activities that are likely to avoid the need for SSI in the future.  In short, many young people are still in high school when they turn 18, and do not have a formal voc rehab plan, since completing school is a prerequisite for any future planning.  They deserve to be protected and to enjoy the opportunity that Congress intended to afford them when it enacted section 301.

We strongly support the emphasis that the new proposed regulation places on rehabilitation, and particularly the new emphasis, indeed, the presumption that SSA makes that attending school under an IEP automatically fulfills the statutory requirement that the activity is enhances the likelihood that the individual will be permanently removed from the SSI or Title II program.  This is a very sound exercise of the Commissioner’s rulemaking authority.  However, we would suggest two further improvements to this policy:

First, while completing education is necessary, it may not be sufficient to maximize a person’s employability.  Our experience with scores of such cases is that those students receiving special education are meant to progress directly into a voc rehab assignment upon completion of their education.  Indeed, it is the standing practice of most voc-rehab offices to advise potential clients to complete their education first and then contact their state department of voc-rehab services.  Given the need of many special ed students, especially those with impairments in cognitive function, for this continuum of services, the SSA regulation should allow for these services to be seen as a continuation of the schooling that the individual previously received.  

The Administration should permit SSI to continue for a reasonable period while students transition from school to vocational-rehabilitation services.  As currently written, the proposed regulation, 20 CFR §416.1338, contemplates stopping benefits upon graduation and would not consider, under any circumstances, affording protection under section 301, to any voc-rehab program that was begun after the disability determination is made, even though it was the natural and planned extension of the person’s special ed experience. This should be corrected by allowing for the two related activities, school and voc rehab activity, to be considered as part of a larger whole, just as a person might move from one activity or class to another, in either school or a voc rehab program.


Second, the regulation should allow for individuals to enjoy the protection of 301, even if their participation is briefly interrupted by illness or disability.  Another needed improvement is the wording of §§ 404.186, 416.1338, which states that the special 301 protection ends immediately if the individual stops participating, for any reason.  As a result, 301 protection will be denied to people with disabilities who are forced to take a break from their participation because their condition becomes more acute, or they are become ill or have an accident or other personal emergency and they are therefore unable to participate.  For example flare-ups of disabling conditions may prevent youngsters and older people from participating in school or a voc rehab program for a period of time because of their problem.  Allowing for a good cause determination as to why a person was not participating is consistent with other Social Security policies and will offer protection to individuals who are prevented from participating because of illness, disability or personal emergency that is beyond their immediate control.

Finally, the Administration needs to ensure that these provisions are applied on the ground.  Often, there are cases where individuals have clearly been participating in 301 activities, but no determination has been made pursuant to existing 20 CFR §§404.316,.337, .352, .1586 and 416.1338.  The Administration should take four steps to ensure that these provisions are applied on the ground.

1.  
SSA policy needs to be clear that in such circumstances, whenever it is discovered or alleged that the claimant is participating in a 301 eligible program, the case will be returned to the state agency for an initial determination of whether the person is participating in a 301 program and to afford the Commissioner to make a likelihood determination and benefits should be continued.  

2.  
In all cases where the individual is facing a termination of benefits, whether because they are turning 18, or because of a CDR, they should be specifically asked whether they are participating in a program of vocational rehabilitation, or education.  Failure to document that such an inquiry was made should be sufficient grounds for sending the case back to the original adjudicator for an appropriate determination.  

3.  
The regulation should require that each state agency have a 301 officer to insure that such inquiries are made and that all appropriate data and evidence be elicited and obtained, so that this protections made by the statute actually are afforded to all claimants.

4. 
The protection of 301 should be widely disseminated to any claimant who is anticipated to have a CDR in the next few years, and particularly to teenagers at the time of their 16th and 17th birthday, so that they know of the protections afforded them under the law and that there is a system in place that is designed to protect them and insure that they maximize their potential by staying in school and taking maximum advantage of the opportunity to become employable and independent.


HDA looks forward to having additional opportunities to contribute to this process as the comment period closes.


Thank you for your continued leadership in making the disability programs a very important part of the lives of many of our nation’s citizens.







Sincerely,







Thomas Yates 

Attorney at Law

