Comments of United Cerebral Palsy
September 30, 2003

Re: Notice of Proposed Rulemaking on continuation of benefit payments to certain individuals who are participating in a program of vocational rehabilitation services, employment services, or other support services, 68 Federal Register 45180, August 1, 2003

Proposed Regulation In General


We write in support of the proposed changes and offer a few recommendations for strengthening the proposal.   The modest change included in the notice of proposed rulemaking (NPRM) will have important consequences for some young adults with disabilities who are losing their SSI eligibility as a result of the special review required at age 18.  It also brings the treatment of these individuals into compliance with a long-standing requirement of the Social Security Act.


As noted in the NPRM, in 1980 Congress recognized that it was counterproductive and harmful to stop a person’s disability benefits while the person was engaged in a vocational rehabilitation program, even if SSA had determined that the person’s medical condition no longer met the test for receipt of disability benefits.  As a result, Congress provided  — in Section 301 of Public Law 96-265  — that if SSA determines that participation in vocational rehabilitation is likely to increase the chance that the person would not need to return to receipt of cash assistance in the future, SSA could continue the person’s disability benefits while the person participates in vocational rehabilitation.
   While some minor amendments have been made over the years, this basic concept has now been in the statute for over two decades.


It is particularly appropriate to apply Section 301 to the 18 year olds and may help to ease what can be a particularly difficult transition period for some 18 year olds with disabilities who lose their SSI benefits (and often Medicaid coverage) as a result of the 18-year-old reviews.  The proposal also may have the salutary effect of reducing the number of children with disabilities who drop out of school, thereby increasing their overall prospects for greater self-sufficiency in future years.  

Protecting All Similarly Situated Young Adults


It is our understanding that some children with severe disabilities attend private or parochial schools that do not utilize the Individual Education Program (IEP).  In addition, there are children with disabilities who do not have IEPs, but who are served on the basis of Section 504 of the Rehabilitation Act.  It will be important that these children/young adults also benefit from Section 301.  For these individuals, unlike those with an IEP, it may be necessary for SSA to make a separate independent determination that the activity is likely to increase the child’s chances of not returning to the rolls in the future.

Allow For Short Interruptions In Participation


The nature of many impairments may result in times when it is not possible for the young adult to participate in the IEP for a temporary period.  There also may be gaps in activity available under the IEP or a similar plan.  For example, what will happen if a program is not in session during the summer months, but will resume again in the fall?  Or, how will SSA address a modest gap in time between one program and the next program that the person is scheduled to participate in under the IEP?   These issues will arise particularly for children at major transition points.


The current POMS instruction states that “[o]nce the VR program participation stops for more than 30 days, benefits will be ceased and cannot be resumed.”
  This will not adequately address the reality of programs designed for children and young adults with disabilities.


To avoid the chaos that will result if SSA ends SSI at such a point, SSA should provide that it will continue benefits under Section 301 for a reasonable period to allow the person to resume participation in the IEP or other vocational rehabilitation or employment services.  The exact time period should be individualized to the needs of the specific young adult, taking into account the rules or design of the program or system in which the young person is enrolled.  Inclusion of such a provision is consistent with the overall goal of Section 301 and the intent of the proposed regulations to assist more young people with disabilities to remain in activities that over the long-term will improve their chances of not needing SSI or DI.  While it would be preferable not to impose an additional evidentiary requirement at this step, if necessary, SSA could spell out that the young adult (or his/her representative) must provide evidence of the temporary worsening of health condition or the temporary gap in active program participation in order for benefits to continue during that period.  

Timing Of The Decision Of 301 Eligibility


According to the current POMS instructions, “[f]or cases involving potential eligibility for benefits under section 301, the DDS will send the case folder to ODO for the 301 decision after releasing the notice of benefit termination to the claimant.  ODO will make a 301 decision and return the case folder to the DO/BO for any necessary action.”
   This means that there will always — or almost always — be a gap in SSI benefits (and Medicaid) for people who could benefit from the 301 protections  — the DDS initiates the termination notice before SSA has determined whether 301 will apply.  Unless this timing is changed for the young adult cases, it will defeat the purpose of section 301  — to allow a person to continue in the vocational rehabilitation or IEP without interruption because SSA has determined that this will improve the likelihood that s/he will not need to return to the rolls in the future  — and undermine the effort to better coordinate the SSI, Medicaid, and educational systems.  


The current procedure is not required by the statute or by SSA’s own current regulations and appears to violate the statute and the regulation, both of which contemplate continuous receipt of benefits.
  The POMS should be changed for all potential beneficiaries of 301 protections including the young adults.  

 Importance Of Regular And Periodic Notice About The Section 301 Protections


To maximize the benefit of this provision in improving the long-term outcomes for young people with disabilities, it is essential that the families of these children and the children themselves receive notice of the Section 301 protections not only at the time of redetermination at age 18, but much earlier.  If SSA were to provide this information to the family at regular intervals  — such as annually, beginning on the child’s 14th birthday  — this information could help families better understand how the SSI, Medicaid, and educational systems can be coordinated to assist their child, even if s/he might otherwise lose SSI at age 18.  It could help to underscore the importance of developing realistic but ambitious Individual Education Programs and it would be consistent with the transition start-up age in the federal Individuals with Disabilities Education Act.  We recommend that the final regulation be modified to provide that SSA will provide regular and periodic notice of the 301 protections to parents of children receiving SSI and to the children themselves on an annual basis beginning at age 14 (or later if the child first becomes eligible for SSI after that date). 

Retroactive Application Of This Regulation


As noted earlier, Section 301 has been law since 1980.  SSA has been legally obligated to apply Section 301 to the 18-year-old determinations since 1996 when Congress created the separate set of rules applicable to review of these cases.  As a result, while it need not be in the regulation itself — except in the language related to the effective date — SSA should indicate that this provision is retroactively applicable for at least those whose benefits were terminated as a result of an 18 year old review and who were engaged in an IEP or vocational rehabilitation program at the time of the termination.  

�  §1631(a)(6) of the Social Security Act, 42 U.S.C. §1383(a)(6), currently provides:





(6)  Notwithstanding any other provision of this title, payment of the benefit of any individual who is an aged, blind, or disabled individual solely by reason of blindness (as determined under section 1614(a)(2) or disability (as determined under section 1614(a)(3)) shall not be terminated or suspended because the blindness or other physical or mental impairment, on which the individual's eligibility for such benefit is based, has or may have ceased, if— (A) such individual is participating in a program consisting of the Ticket to Work and Self-Sufficiency Program under section 1148 or another program of vocational rehabilitation services, employment services, or other support services approved by the Commissioner of Social Security, and, (B) the Commissioner of Social Security determines that the completion of such program, or its continuation for a specified period of time, will increase the likelihood that such individual may (following his participation in such program) be permanently removed from the blindness and disability benefit rolls. 





The specific reference to Section 1614(a)(3) of the Social Security Act, 42 U.S.C. §1382c(a)(3) — defining who can be considered disabled in SSI  — incorporates the 18 year old redeterminations, which are required at Section 1614(a)(3)(H)(iii).








� POMS DI 28060.001.   It should be noted that this POMS section includes contradictory information about the treatment of people who are blind and receive SSI and also includes an out-dated, more restrictive rule about which vocational rehabilitation programs qualify.  It states: “This provision applies to eligible DIB, DWB, CDB beneficiaries, a career RR worker or an RRB annuitant, and SSI disabled recipients and, effective April 1, 1988, SSI blind recipients. (Effective April 1, 1988, section 9112 of Public Law 100-203 extended this provision to SSI blind recipients who medically recover.)  It applies only to persons in State Vocational Rehabilitation programs; programs under private agency or self-initiated programs do not qualify.  SSI blind are not covered under this provision. The DO will process SSI blind cessations and terminations as usual.”   The last three sentences in italics are no longer the law and should be deleted.  With regard to people who are blind, as noted earlier in the POMS quote, that law was changed in 1988.  In 1990, Congress amended the Act to extend the protection of 301 to people who are participating in a non-State vocational rehabilitation program, making the first sentence in italics incorrect. Section 5113, Public Law 101-508.  As noted in the introductory section to this proposed regulation, there have been additional expansions of the programs covered since 1990 as well.


� Id.





� See 20 C.F.R. §416.1338, “If you are participating in a vocational rehabilitation program,”  and subsection (a), entitled “When your benefits based on disability may be continued.”  (emphasis added)  The statute, cited in footnote 1, above, provides that disability benefits “shall not be terminated or suspended…”
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