June 13, 2003

Commissioner of Social Security

P.O. Box 17703

Baltimore, Maryland 21235-7703

regulations@ssa.gov
Dear Commissioner:

We appreciate the opportunity to respond to the Advance Notice of Proposed Rulemaking as applied to the Mental Impairments Listing. The AIDS Legal Council of Chicago is a not for profit law firm serving low-income HIV positive clients.  We represent about 350 clients in their Social Security claims per year.  A number of these individuals qualify as mentally retarded.

Upon review of the NATS book, Mental Retardation: Determining Eligibility for Social Security Benefits, we are in agreement with many of the recommendations.  We would like to second many of the suggestions made by Consortium for Citizens with Disabilities Task Forces on Social Security and Work Incentives Implementation. In particular, there are a few suggestions we would like to emphasize our support for such as the recommendations regarding these claimants returning to work. The recommendations covered such topics as making Medicaid continually available to these individuals despite employment status, as well as considering these individuals to be pre-sumptively re-eligible for benefits throughout their lives.  We think these changes are valuable and important. 

We feel one important consideration has been left out of these recommendations, however.  It is our observation that these individuals are rarely capable of managing problems with their claims.  We encounter many people in our practice who while not qualifying as mentally retarded, do not comprehend the regulations regarding the Ticket to Work program, or returning to work. We are especially concerned about the plan to encourage mentally retarded claimants to return to work unless the regulations are adequately simplified for these individuals to increase the probability of adequate comprehension.  With these comments, we would also like to second support for CCD’s recommendation that at initial application, a careful and simple explanation be given to claimants about what evidence is needed and why.

We also want to express our support for CCD’s recommendation that SSA provide clear guidance to adjudicators regarding the importance of evidence from treating non-physician’s such as social workers, counselors, therapists in the assessment of an individual’s limitations and that “information from non-physicians who work in licensed clinics or as part of physician-supervised treatment teams should be treated as medical evidence of record”.   We also are in full support of CCD’s recommendations regarding the Mental Retardation listings; in particular we want to emphasize our support for keeping Sections 12.05 A. and B. as criteria for determining disability for people with mental retardations; that SSA should continue the uses of 12.05 C and D and should reexamine them for setting an excessively high standard.  Regarding the NRC (National Research Council) Recommendations we believe, like CCD, that people with mental retardation “Should have their eligibility for mental retardation fully evaluated along with any other impairment they have”; that SSA should adopt the NRC recommendation to remove work disincentives as mentioned above; that SSA should reject the NRC recommendation to use composite IQ scores only and instead continue it’s current policy; that SSA “should adopted the NRC recommendation to use 1 standard deviation below the mean in two areas of adaptive functioning or 1.5 standard deviations below the mean in 1 area of adaptive behavior as the measure for ascertaining deficits in adaptive behavior that along with IQ levels 2 standards below the mean establish listings-level mental retardation”; and, finally, that SSA should support more research on developing standardized measures of adaptive behavior.  

While we believe the standardized measures of adaptive behavior will increase the accuracy of the regulations governing qualifications for mental impairments, we are concerned the costs of such standards could be very high.  We would also like to suggest that if and when these measures are adopted, steps be taken to ensure physicians who conduct evaluations of claimant’s mental impairments on behalf of SSA are trained to accurately use these measures.   

Finally we strongly support the CCD recommendation that evaluation measures meet standards of cultural and linguistic appropriateness and relevance. 

We want to firmly express our support for the careful and detailed work of the Consortium for Citizens with Disabilities Task Forces on Social Security and Work Incentives Implementation.  We support their recommendations fully; those included here are included to emphasize our support. 

Sincerely,

Ann Hilton-Fisher

Executive Director
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