[image: image1.png]CENTER ON BUDGET

AND POLICY PRIORITIES




820 First Street, NE,     Suite 510,     Washington, DC  20002

Tel: 202-408-1080     Fax: 202-408-1056     center@cbpp.org     www.cbpp.org












December 26, 2003

Commissioner Jo Anne B. Barnhart

Social Security Administration

P.O. Box 17703

Baltimore, MD 21235-7703

Re: Comment on NPRM on expedited reinstatement of benefits, 68 Fed. Reg. 61162 (October 27, 2003)







Dear Commissioner Barnhart:


The Center on Budget and Policy Priorities is a nonpartisan research organization and policy institute that conducts research and analysis on a range of government policies and programs, with an emphasis on those affecting low- and moderate-income people.  Our work includes issues of importance to people with disabilities, including Supplemental Security Income, Social Security, and Medicaid.  We appreciate the opportunity to comment on the notice of proposed rulemaking regarding expedited reinstatement of benefits, published in the Federal Register on October 27, 2003.  





Overarching recommendation

            As SSA’s preface explains, expedited reinstatement of benefits (EXR) is intended as a work incentive.  To be effective, a work incentive  —  a policy or provision that assists people with disabilities who receive DI or SSI in taking the risk to return to work and to remain off of benefits or receive less benefits  —  must be (1) simple and understandable and (2) implemented in a manner that ensures that the promise of the work incentive is accessible and available to those who need it.  As written, the proposed EXR regulations appear too complex and restrictive to provide current Social Security and SSI recipients with any comfort that if they take the risk and attempt to work but then lose their jobs, they will be able to return quickly to DI or SSI if their medical conditions have not improved.

             The protection of the provision should not be limited to those circumstances where the person has lost employment and the person’s disability was the reason s/he no longer has the job or there is evidence of special circumstances in the terms or conditions of the last job.  According to proposed §§404.1592b and 416.999, a former Title II or XVI recipient may seek expedited reinstatement if his/her benefits were previously terminated due to work activity, the person stops doing substantial gainful activity within 60 months of the prior termination, the current impairment is the same as or related to the prior impairment and the person is disabled, and the person “must have stopped doing substantial gainful activity because of your medical condition.”  (emphasis added)   Proposed §§404.1592e and 416.999c(a) then explain how SSA will determine “whether you are unable to do substantial gainful activity because of your medical condition.”  SSA will find that a person meets this test if the person is not working or has reduced earnings below SGA “due to your impairment or because special circumstances that permitted you to work despite your impairment are removed.”  In other words, if a person with a disability leaves Title II or XVI to work and then learns that his/her employer has decided to close the plant and lay off all of the employees, unless the person can show that there were “special circumstances” related to his/her employment, s/he is out of luck  —  SSA will not allow the person to take advantage of the expedited review process and the ability to seek provisional benefits.  See proposed §§404.1592e(b) and (c), and 416.999c(b) and (c).
  

          Consider this from the perspective of a Title II or XVI recipient who would like to try to work but is worried what will happen if the job disappears for any reason  —  certainly including because the person’s medical condition makes it impossible to continue, but also for other reasons.  Will s/he be able to resume receiving DI or SSI?  Will it take a long time to get benefits again?  (It may have taken a long time when s/he first applied for benefits.)  How will the person support him/herself and family if there is a significant gap in time between the end of earnings and beginning of receipt of benefits?  Will health care be available?  These are the questions likely to be of greatest concern to the target audience for this provision.  Presumably, the fact that SSA has a procedure in place to quickly restore his/her benefits if something goes awry could be a significant factor in the person’s decision to risk attempting to work.  However, if  — as in this proposal  —  SSA conditions eligibility for expedited reinstatement upon the person’s inability to continue to work due to his/her medical condition or the elimination of special circumstances that permitted the person to work, then the recipient will not be confident that the protection will be there when he or she needs it.  As a practical matter, most of the likely beneficiaries of this provision may be covered by the language SSA proposes.  However, by including these limitations, SSA will effectively eliminate the value of the provision as a work incentive because SSA will be eliminating the certainty that is so helpful in creating the comfort level needed to risk attempting a return to work.

         Section 223(i)(1)(B) of the Social Security Act does not require the result included in the proposed regulations.  The provision lists the following terms for eligibility for expedited reinstatement: 

                      “(B) An individual is described in this subparagraph if  — 

(i) prior to the month in which the individual files a request for reinstatement  — 

(I) the individual was entitled to benefits under this section or section 402 of this title on the basis of disability pursuant to an application filed therefor; and

(II) such entitlement terminated due to the performance of substantial gainful activity;

(ii) the individual is under a disability and the physical or mental impairment that is the basis for the finding of disability is the same as (or related to) the physical or mental impairment that was the basis for the finding of disability that gave rise to the entitlement described in clause (i); and

(iii) the individual’s disability renders the individual unable to perform substantial gainful activity.”

Nothing in this language requires that the person have lost his/her job due to his medical condition.  It simply says that the person must be determined to be unable to do SGA.  A person who loses his/her job for whatever reason should not have to worry about whether s/he will be eligible for EXR if she continues to have the conditions that previously qualified him/her for DI or SSI and SSA determines that the person has not medically improved.  

         We understand that there is language in the legislative history that may be inconsistent with the plain meaning of the statutory language.
  If SSA determines not to change the proposed language to accurately reflect the statutory language, it will be important that SSA specifically state why it is not making this change.  This may assist those working on behalf of people with disabilities in making the case that the statutory language needs to be further clarified to restore the work incentive nature of the proposal and to protect all people with disabilities in this group.  However, we stress that the legislative language does not need improving and that SSA has the authority now to implement this provision in a way that will ensure that it is an effective work incentive for DI and SSI disability recipients who may be trying to decide whether to attempt to return to work but need assurance that their safety net will be there if they remain disabled and become unemployed for any reason.


Additional comments

Dependent/auxiliary benefits: new application is not required.  The language in the NPRM reflects the statutory language that dependents do not have to file a new application in order to have their benefits restored under EXR.
  However, SSA’s current POMS is inconsistent with the statute and this proposed language.  POMS DI 13050.001.B.4 requires that the dependent must file a new application.
  As the POMS are the only instructions under which SSA is currently implementing EXR and have been in effect since January 2001, this language should be changed as soon as possible  — before the final regulations are issued  —  to say that auxiliary beneficiaries need not file a new application in order to resume receipt of benefits on the worker’s account. 

Applicability of res judicata:  According to the proposed regulation, if SSA has denied a person’s request for EXR in the past, SSA can rely upon that earlier denial as the basis for denying future requests for EXR from the same person.  The proposed regulation limits the applicability of res judicata to those cases where SSA has determined that the person’s condition had medically improved or that the person did not have a current impairment that was the same or related to the impairments s/he had when previously receiving benefits.  §§404.1592c(b)(1) and 416.999a(b)(1).   Due to the nature of some impairments, it is conceivable that a person could have received benefits, left cash benefits for work, improved somewhat at a time when SSA reviewed the person’s circumstances, and then had his or her condition worsen such that s/he was no longer able to work.  The proposed res judicata language seems to foreclose this person from ever seeking the benefit of EXR once there has been a determination of medical improvement.  Presumably, the thinking is that the person can always reapply.  But, it will generally take longer to get back on benefits through the application process.  Given the cyclical nature of some impairments and their impacts on individuals, SSA should consider either dropping this language or modifying it to reflect some flexibility to allow EXR in cases where the individual’s impairments are likely to be more cyclical in nature. 

Treatment of benefits to CDBs/DACs and disabled widows and widowers:  We agree with proposed §404.1592(a)(6) which states that SSA will not reduce the provisional benefits payable to a person when “your provisional benefit causes the total benefits payable on the earnings record to exceed the family maximum.”  For a person  —  especially a Disabled Adult Child who lives independently of his/her family —  the failure to provide a provisional benefit because of family maximum issues could mean that the person would be unable to maintain his/her independent living arrangement.   

       However, we believe that modifications are needed to related statements, one in the preface, the other in the proposed regulations.  The language in the preface can be read to suggest the opposite of SSA’s intent  —  it could be read to mean that SSA will not pay a DAC benefit as a provisional benefit if the amount would result in the family maximum being exceeded.
  This can be solved by substituting the language included in the proposed regulation at this point in the preface.
  

          Second, because it is likely that individuals in this situation will receive a provisional benefit that will exceed the family maximum and that an overpayment will result, proposed §404.1592f(g) should be amended.  In addition to saying that SSA will not recover as an overpayment the provisional benefits paid before SSA determines “you are not entitled to reinstated benefits,” it should say that SSA also will not recover as an overpayment the provisional benefits that exceed what SSA ultimately determines the person is entitled to receive due to family maximum calculations.  Without this modification, DACs (and widows/widowers) who receive higher provisional benefits than they will get in future months will be subject to an overpayment that will result in unnecessary hassles and disruptions of income for both the DAC and others on the same wage record.
  These types of overpayments are precisely the types of work disincentives that SSA needs to avoid.  A person who has a positive experience with EXR may be more likely to attempt to return to work again if the person’s medical conditions permit return to work.  The reverse also is true  — getting stuck in an overpayment recovery morass is one of the most significant work disincentives in the Social Security and SSI programs and is unlikely to lead a person to consider venturing out into the workforce again.  Similarly, knowing that others have had overpayment problems with EXR may discourage beneficiaries from taking the risk to attempt to work if they are concerned they may need to return to the rolls in the future.

EXR versus filing a new application:  As the materials written by Virginia Commonwealth University reflect, the decision on whether to seek EXR or to file a new application for benefits is not simple.
  The decision can affect the amount of the benefit paid; whether the person is immediately entitled to work incentives (in Title II; SSI incentives are available); whether the person can manage another waiting period and survive without health insurance until eligibility is determined under the new application; whether SSA will apply the medical improvement review standard (only in EXR); etc.  These are tough questions which each individual is going to need to resolve based on what is best in his or her situation.  

             It would be helpful if SSA included language in the regulations that specifically acknowledges the complexity of the decision and urges potential EXR applicants to consult with SSA employees and benefits contractors as well as advocates who are well-versed in how these various provisions work and the consequences of choosing one path over the other.  While language like this should be included in the preface and in all explanatory materials SSA develops for potential users of EXR, it also should be included in the regulations in order to be accessible on a permanent basis.  While most individuals will receive their information from SSA in less formal documents than regulations, the fact that the regulations are posted on the web has increased the access of some individuals to them.   As a result, including language along these lines could provide a helpful alert or caution to those who may read the regulations.

The importance of seamless benefit receipt between provisional benefits and reinstated benefits:  The statute provides for six months of provisional benefits while SSA makes a determination on the request for expedited reinstatement of benefits.  Presumably, Congress chose this time frame based on representations from SSA that it could make the final determinations on EXR within the six month period so that the person’s benefits could continue uninterrupted at the end of the six months of provisional benefits.  

        There are reports that delays in the processing of EXR claims are now resulting in some people going without benefits at the end of the six month period.  While they may ultimately receive DI or SSI and will receive retroactive payment for the months in the gap period, this is not what these individuals or their families need.  In order for EXR to be an effective work incentive, not only does its underlying policy have to be clear and not fraught with exceptions that create uncertainty, it must also be administered in a way that ensures that it works.  Its reputation in the community will be just as important as having the right policy in place.  

         SSA should examine whether there are additional steps needed to ensure that EXR requests receive a priority status in the DDSs or consider moving the EXR cases to the federal DDS.  In addition, if the current six month period for provisional benefits is not long enough for SSA to determine the underlying request for EXR, it would be helpful if SSA would include this information in the preface of these regulations and also inform the Congress that a longer period may be needed.


Thank you for considering these comments. 









Sincerely,








Eileen P. Sweeney








Senior Fellow









sweeney@cbpp.org 


�   “(b) We will not consider you unable to do substantial gainful activity because of your medical condition when you stop work, or reduce your work and earnings below the substantial gainful activity level, for reasons unrelated to your medical condition.  We will not consider you unable to do substantial gainful activity because of your medical condition when, for instance, you are not working because you work in seasonal employment and you are now in the normal off-season or you stop work for personal reasons not related to your medical condition.


      “(c) Examples:


	*    *    *    *


       “Example 2.  Mr. L is laid-off from his job because the owners are retooling the plant where he is working.  Mr. L had no special circumstances under paragraph (d) of this section that enabled him to work.  Under paragraph (b) of this section, Mr. L is not considered to have stopped work due to his medical condition because he stopped work for reasons unrelated to his medical condition and he had no special circumstances related to employment.”


� In describing the provision, the conference report states: “The individual must have become unable to continue working due to his or her medical condition and must file a reinstatement request within the 60-month period following the month of such termination.”  House Report 106-478, page 104.





� Section 423(i)(5) provides: “Whenever an individual’s entitlement to benefits under this section is reinstated under this subsection, entitlement to benefits payable on the basis of such individual’s wages and self-employment income may be reinstated with respect to any person previously entitled to such benefits on the basis of an application if the Commissioner determines that such person satisfies all the requirements for entitlement to such  benefits except requirements related to the filing of an application…” (emphasis added)





� “4. Auxiliary Reinstatement


When a wage earner is approved for EXR, an auxiliary on the original record can file for reinstatement on the record.  The auxiliary must file a new application for benefits and must meet current factors of entitlement.”  (emphasis added)





� “If you request reinstatement as a disabled widow or widower or a disabled child we will not adjust your provisional benefit or the benefits of other beneficiaries entitled at that time on the same record when the total benefit amount exceeds the family maximum.”  68 Fed. Reg. 61164.


� “We will not reduce your provisional benefit, or the payable benefit to other individuals entitled on an earnings record, under §404.403, when your provisional benefit causes the total benefits payable on the earnings record to exceed the family maximum.”  Proposed §404.1592f(6).





�  Proposed §404.1592g(c)(1) provides, in part, that “If your provisional benefits paid for a month exceeds the reinstated benefit, we will treat the difference as an overpayment under §§404.501 through 404.527.”





� Understanding Expedited Reinstatement, Benefits Assistance Resource Center, Virginia Commonwealth University, April 2002
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