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United Cerebral Palsy

Comments on Reinstatement of Entitlement to Disability Benefits

Notice of Proposed Rulemaking

68 Federal Register 61162 (October 27, 2003)

We appreciate the opportunity to comment on the Notice of Proposed Rulemaking published on October 27, 2003 concerning reinstatement of entitlement to disability benefits as provided for in Public Law 106-170, the Ticket to Work and Work Incentives Improvement Act (TTWWIIA).  

Reinstatement of Entitlement to Disability Benefits Generally

The provision of expedited reinstatement to disability benefits (EXR) was envisioned as one of several "safety net" elements within TTWWIIA to afford Social Security disability beneficiaries the assurance of a smooth transition back to the benefit rolls in the event that a work attempt above the substantial gainful activity (SGA) level did not succeed.  It is intended to be an incentive to work, helping to remove barriers that people with severe disabilities face when considering whether to attempt work.

In general, we believe that this regulation is too complex and that this complexity will serve as a barrier, rather than an incentive, to work efforts.  For instance, beneficiaries might well wonder what the significance is of the 24 month initial reinstatement period versus entitlement/eligibility based on an application.  The proposed rules address the criteria for establishing the initial reinstatement period and the subsequent entitlement/eligibility for benefits, but do not address the significance of the difference in status.  Beneficiaries should be informed about the potential ramifications of various life and/or work events during the initial reinstatement period on the individual’s ultimate entitlement/eligibility.  We urge SSA to consider ways to simplify this reinstatement process and, if necessary, to support statutory changes which will simplify the reinstatement process. 

Inability to do SGA Due to Medical Condition – Special Circumstances

Sections 404.1592e and 416.999c set out the criteria which SSA proposes to use to evaluate whether someone seeking EXR is unable to reach SGA because of his or her medical condition.  In section (a), the NPRM states that SSA "will consider special circumstances that permitted you to go to work despite your impairment to have been removed, for instance, when your employer terminates you during a general layoff from a job that you performed under special circumstances or you must stop that work due to a natural disaster."  Sections 404.1573(c) and 416.973(c) include a comprehensive list of circumstances that SSA will consider when assessing an individual’s ability to engage in SGA.  

We are concerned that this set of special circumstances is not broad enough.  If an individual is not assured of returning to the disability programs when s/he is unable to work, for any reason, then the barriers have not been removed and disincentives remain in the system.  Individuals will still have to take substantial risk when deciding to work; for some, the risk will be too great.

Reinstatement Denial 

Section 404.1592c(b) indicates that SSA will not reinstate individuals who "(1) previously filed a request for expedited reinstatement and we denied that request because we determined that you were not disabled under the medical improvement review standard or that you did not have a current impairment(s) that was the same as or related to the impairment(s) that we used as the basis for your prior entitlement to that benefit; or (2) We previously determined you were no longer disabled based upon the medical improvement review standard in 404.1594 because – (i) we conducted a continuing disability review on a disability entitlement, such as a disability benefit, a disabled child benefit, a disabled widow(er) benefit or Medicare entitlement based on Medicare qualified government employment, or (ii) we conducted a medical review on your Medicare entitlement that had been previously continued under 42 CFR 406.12(e)."  The NPRM uses similar criteria for Title XVI beneficiaries in section 416.999a.

These sections seem to indicate that an individual is able to use EXR only once during any period of eligibility.  In addition, it appears that some individuals would have to allow their condition to deteriorate before they could successfully use the EXR. Furthermore, while a former beneficiary could request EXR in the first 12 months after benefits termination and return to the benefit rolls, if s/he subsequently returned to the workforce before the end of the 60 month EXR window and again needed EXR, this policy makes that option unavailable.  

As written, the NPRM appears to limit the effectiveness of EXR as a work incentive by eliminating the ability of beneficiaries to use this measure more than once.  This section also forces people with disabilities, benefits planners, and SSA staff to have a level of understanding of these provisions that may not be realistic throughout the country.  Subsection (b) should be time limited if not eliminated in its entirety.

Provisional benefits and overpayments 

We have some concerns about SSA's timeliness in making reinstatement determinations within the six month timeframe provided by Congress within which provisional payments are to be made.  There have been numerous reports of beneficiaries' provisional payments being suspended after six months but before SSA has made a decision about reinstatement.  If a local disability determination service (DDS) is unable to make an EXR determination within six months, either that decision should be made by the federal DDS or SSA should request Congress to amend the statute to permit provisional payments until a determination is made.

Ticket to Work Program

EXR is a distinct and separate part of P. L. 106-170, independent of other elements of the law such as the Ticket to Work program.  However, use of EXR by a beneficiary using a Ticket could have an adverse impact on that beneficiary's ability to return to the workforce under the Ticket to Work program.  Beneficiaries returning to the rolls under EXR will be reinstated under their previous period of eligibility and will therefore not be entitled to a new Ticket.   However, if most of the outcome payments have been made on a beneficiary's Ticket, the Ticket's value to employment networks will have been significantly diminished.  Without access to a new Ticket, many beneficiaries may be forced to remain on the disability rolls indefinitely, thus undercutting the intent of the work incentives provisions.  SSA should provide some means for a beneficiary using EXR to obtain a new Ticket or, at a minimum, ensure that the consequences of using EXR on future use of the Ticket program are fully explained to beneficiaries when they first seek reentry to the rolls.

Treatment of Disabled Adult Child Benefits and Disabled Widow(er)s  

We agree with proposed §404.1592(a)(6) that SSA will not reduce the provisional benefits payable to a person when “your provisional benefit causes the total benefits payable on the earnings record to exceed the family maximum.”  For a person, especially someone receiving Disabled Adult Child (DAC) benefits, who lives independently of his/her family, the failure to provide a provisional benefit could mean that the person would be unable to maintain his/her independent living arrangement.   

However, we believe that modifications are needed to related statements: one in the preface, the other in the proposed regulations.  The language in the preface can be read to suggest the opposite of SSA’s intent -- it could be read to mean that SSA will not pay a DAC benefit as a provisional benefit if the amount would result in the family maximum being exceeded.  This can be solved by simply restating the language included in the proposed regulation at this point in the preface.  

Second, because it is likely that individuals in this situation will receive a provisional benefit that will exceed the family maximum, and that an overpayment will result, proposed §404.1592f(g) should be amended.  In addition to saying that SSA will not recover as an overpayment provisional benefits paid before SSA determines “you are not entitled to reinstated benefits”, it should say that SSA also will not recover as an overpayment provisional benefits that exceed what SSA ultimately determines the person is entitled to receive due to family maximum calculations.  Without this modification, people receiving DAC benefits and disabled widow(er)s who receive higher provisional benefits than they will get in future months will be subject to an overpayment that will result in unnecessary hassles and disruptions of income for that individual and others on the same wage record.  [Proposed §404.1592g(c)(1) provides, in part, that “If your provisional benefit paid for a month exceeds the reinstated benefit, we will treat the difference as an overpayment under §§404.501 through 404.527.]  These types of overpayments are precisely the types of work disincentives that SSA needs to avoid.  Having already attempted work, these individuals may be likely to attempt to work again in the future, especially if their experience with the EXR process is positive.  The reverse is also true -- getting stuck in an overpayment recovery morass is one of the most significant work disincentives in the Social Security and SSI programs and is unlikely to lead a person to consider venturing out into the workforce again.

​​​​​​​Thank you for your attention to these comments.    We look forward to working with SSA on continued improvements in employment opportunities for people with disabilities.  If you have any questions on the above, please contact Marty Ford [202-783-2229 or ford@thearc.org].

