September 5, 2003

Commissioner Jo Anne B. Barnhart

Social Security Administration

P. O. Box 17703

Baltimore, MD  21235

Re:  Comments to 68 Fed. Reg. 40213 (July 7, 2003)

Dear Commissioner Barnhart:

These comments are submitted on behalf of the National Organization of Social Security Claimants’ Representatives (NOSSCR) in response to the proposed rules published at 68 Fed. Reg. 40213 (July 7, 2003), regarding clarification of the education and previous work experience categories in the Medical Vocational Rules.

NOSSCR is a membership organization of approximately 3,400 attorneys and others from across the country who represent claimants for Social Security and Supplemental Security Income (SSI) benefits.  Collectively, we have many years of experience in representing claimants at every level of the administrative and judicial process.  NOSSCR is committed to providing the highest quality representation and advocacy on behalf of persons seeking Social Security and SSI benefits.

We support the proposed rules since they benefit claimants.  The proposed rules clarify existing policies which, due to unclear, current regulatory language, may lead to improper denials by SSA adjudicators.  The proposed rules, if adopted, will lead to more consistent decision making and proper application of SSA policies.  Generally, the proposed rules make several improvements:

· Clarify that if skills cannot be transferred from skilled or semiskilled work, then the claimant is no better off than a claimant with unskilled work experience.  In both cases, the same decision should result.  The proposed changes will remind adjudicators that certain grid rules (e.g., 201.19 and 202.11) apply only if the claimant is “at least literate and able to communicate in English.”  It is not uncommon for some adjudicators to use these current rules to deny a claim by using the “marginal” education category.

· Clarify that “illiterate or unable to communicate in English” is a single education category.  Currently, since they are discussed separately, they are subject to misapplication.  

· Clarify that “illiterate or unable to communicate in English” means that the claimant is unable to do any one, or combination, or the following:  read a simple message in English; write a simple message in English; speak in English; or understand English. There are cases where adjudicators deny application of the illiteracy rules simply because a claimant could read a little English or sign his name, but could do no more speaking or writing in English.  Also, this change is consistent with case law in this area.  See, for example, Wilcutts v. Apfel, 143 F.3d 1134 (8th Cir. 1998), and Dixon v. Heckler, 811 F.2d 506 (10th Cir. 1987).
In conclusion, we support the changes and urge SSA to adopt the proposed rules as soon as possible.  

Sincerely, 

Ethel Zelenske

NOSSCR Director of Government Affairs

