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STATE OF CALIFORNIA Gy Devis, Covernor

CALIFORNIA MENTAL HFALTH PLANNING COUNCIL

1600 NINTH STREET, ROOM 330, SACRAMENTO, CA 95814
(916) 654-3585 FAX (916) 654-2739 www.dmb.cagov/MHPC

June 13, 2003

Commias
Social Secutity Administration

P.O. Box 17703

Baltimiore, MD 21235-7703

‘The Californis Mental Health Planging Council suppotts the comments from the Bazclon
Ceanter regarding the criteria for mental impairment fot purposes of detetmining if someone
is, or i not, entitled to Supplemental Security Income (SSI) or Social Security Disability
Insurance (SSDI) benefits.

We have attached the Bazelon Center’s comments, which were developed in collaboration
with & coalition of national organizations. These comments represent those provided by
advocates, providers and other mental health constituency members.

* Please contact Beverly Whitcomb, the Planning Council’s Deputy Executive Officer, at
(916) 654-1478 or bwhitcom@dtahhg state.ca.ys if you have any questions.
Sincerely,

Dubon ety

Chair

Auachment
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COMMENTS IN RESPONSE TO
SOCIAL SECURITY ADMINISTRATION’S
ADVANCE NOTICE OF PROPOSED RULEMAKING

ON CRITERIA FOR EVALUATING MENTAL DISORDERS
As Regquested ins the Federal Register, March 17, 2003
These comumants are subsitsed in response to the notice of March 17, 2003 regarding SSA’s intention to revise the criteria
for cvaluating mental impairments under foderal disability programs.
The cwirest sienttal impairment Listings critcria work well.  While there are important updates and refinemcnts that should
be included in the Listiogs for adults and/or for children, a major overhaul of the mental disorder Listing is not necessary.
However, certain other SSA rules explain sspects of the Listings more fully and it would be most helpful 1o include that
very useful information in the Listings in the Introductory section, as suggested below.
L Introduction to Mental Disorders Listings: Section 12.00
This section of the Listings provides detailed gujdance for all disability adjudicators and plays an important role in the
decisioa-making process for individuals with mental impairments, including those whose impairments do not meet a
specific Listing. The Introduction should be expanded to include SSA policy pronouncements from other sources and
well as belng updated through severul policy changes. Following are specific suggestions to accomplish this.
1 Assessment of scverity
In SSI childhood disability claims, SSA looks at six different dowoains to determine functional equivalence to a listed
i A child is considered dissbled if he or sbe has “marked” limjtations in two domains or an “extreme”
limitation in one domsin.  SSA should add language to the adult Listings that an impairment meets the “B” criteria if there
is an “extreme™ limitstion in one of the four “B” criteria, in addition to the current language requiring “marked”
limitations” in two of the “B” criteria.
2. Botter definition of “marked” and “cxtreme”
The regulstory definition of “msrked” in the childhood Listings should be included in the adult Listings. That definition
requires “standardized testing with scores that arc at least two, but less than three, standard deviations below the mean.”
20CF.R. § 416. The definition of “extreme” functional limitation should also adopt the childhood definition, 20 C.F.R.
§ 416.
3. Evidence lssucs
A, The importance of recognizing evidence from all medical sources
SSA should provide clesr guidance to adjudicators in the Introduction section of the Listings and in separate regulations
mmhwofwidmﬁmauhlﬂzmmfmmhmmmmehmumommposedbymental

impainments.

The fact that SSA has established a distinction between “medical” and “non-medical” evidence allows adjudicators to
consider non-physician evidence, even though provided by licensed health professionals, to be less important.  As a result,
dnydwth-!dﬂuthni!dnerm despite the fact that it is key information needed to establish the individual’s

functional .

Evidence from sn “accepiable medical source” is necessary to establish the oxistence of a “medically determinablc
impeirmient”™ under the Social Security Act. However, once a “medically determinable impairment™ is established,
wmtm“oﬁwm”howmmmeumhyofmemmmmdthelmmmnmposes These
“other sources” include many of the primary sources of health care treatment for individuals with mental impairments, e.g.,
murse practitionsrs and physicians’ sssistants, therapists, psychiatric social workers, and educational personnel. Evidence
from other sources reganding the severity of the impairment should not be treated differently when provided by licensed
health professionsls then when given by  psychiatrist or psychologist.

The orginleation of community mental health programs is such that en individual may see the psychiatrist rarely, and only
to evaluate medications during & very brief visit. The people most familiar with the case and the individual claimant’s
functional limitations are therapists or psychiatric social workers who see the individual on a daily or weekly basis.
Current raguiations do not trest cvidence from such sources as “medical evidence of record,” even though it is prepared by
a professional, included in the psychistric case file and an integral part of a physician supervised treatment team. Often the
Wofﬁechimwxugiwmwmwmutwemwhoseethemdividualonlyonoeortonon—
examining state agency physicians who only revicw the file.
SSAMHMnehhﬁnnﬁonunwdiellmwheaucomcsﬁ'omahcemedclmtcorlspartofamcdlcally
supcrvised treatment plen.  To do otberwise is to treat low income claimants unfairly merely because they cannot afford
treatment in » apiting wheve most of the work is done by physicians.

3 Couasiderstion of drag use as symptom of asother mental impairment

Many individoals disgnoscd with mental illacss also have substance abuse problems. SSA’s rules should provide clear
guidance to adjudicators that the mere fact of substance abuse is not grounds for denying a claim.
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The cutrent Introduction does not fully discuss how drug addiction and alcoholism (DAA) is to be evaluated under the
Listings. AlMbough the DAA provisions were last changed in 1996, SSA has not changed the Listings language. SSA
should clarify that drug use may be a symptom of another mental impairment and that a determination is required as to
whether drug addiction or alooholism is s contributing factor material to the determination of disability.
4. . Iileets of Medication
Fwﬂy%hwlﬁnmlﬂhmmdiaﬁonwﬂlmdnm:imuﬂsmm (such as hallucinations) but
not the rossiting functional deficits (oftens tormed negative symptoms). This means that some individuals on medication
may no lomger meet the A criteria regarding signs and symptoms (even though they have a diagnosis of the Listed disorder)
but nonisthaless moct the B criteria regarding fnction. The Introduction should clarify that when an individual meets the
B criteris and they have the diagnosis cited in the A criteria they qualify, just as do others whose overt symptoms are not
controlled miedication,
L f oyuivalence
The Intiodwction should make clear that individuals with medically doterminable impairments who cannot cxactly meet any
specific A critoria but who satiafy either the paragrapb B or C criteria, are disabled. This establishes a “medical
equivalimos™ standard for such persons. This approach focuses on the impact of functional limitations, which are assessed
under the B or C critesia.
6 : Poszmentation
AWMMWE!WWMMMMWlntroductionmprovideguidancefor
evaluating canes of young adults for whom such cvidence is particularly relevant.
I . A¥ Criterin Listings Issues
1. S“hiarked” as a factor In the “A” eriteris
The “A* critasia should only deal with the diagnosis, primarily to satisfy the statutory requirement that a person suffer from
a physical or mental impairment. The extent to which a particular diagnosed irapairment is or is not disabling is largely a
function of the B und C criteria. However, for » number of diagnoses, there are functional requirements that have crept
into tho A critsria. Since this is not universal, it gives the impression that the criteria for certain mental illness diagnoses
hwalﬁh'ﬁldwldofdislbilkywhummlevelofdysflmmiontlutlendstoaﬁndingofdinbilityslwuldmtvary
from anb dingnosis to another. These A criteria also often usc the term “marked” to describe the diagnostic symptoms that
are required, addiag sn additional Inyer of confusion.
For exsdapls i 12.06A.3/112.06A.5: “Recurrent severe panic attacks manifested by a sudden unpredictable onset of
intense spprelonsion ... occutring on the sverage of af least once a week " Other examples are in 12.06 A.4/112.06A.6,
requiring “recmrent obscssions or compulsions which are a source of marked distress™ and in 10.08 which requires “a
i i in social or occupational functioning or subjective distress” for persouality disorders.
For children, see 12.10/112.10; mdohiﬁmofmAnﬁsticDMermquhua“mkaﬂymﬂrictedupenoireof
uﬁvmnlhhim“amwmA.l.c;112.03,thechildtm'uchizophreniaListing.thurcquiresa“marked
distwbance of thinking fesling and behavior”; 112.04, the children’s mood disorder Listing which requires “ markedly
dimhwm«plawc”nmmﬂmu,mdullle,theADHDLizﬁngthatreqximmarbedimttmtion,
impulsivenses, hyperactivity and then refers the adjudicator to the B criteria to make further findings of two more marked
Emitations.

mllhhdlwmummmtoemmofﬁnmioﬁngorwfmcesto“marked”
limitati

IL “H" Criteria Listings lssues

L Clarifying Languages for B Criteria

The fouricuest “B” criteris that messire fumctional impairment also need revision. The following suggestions are based
maﬁ.&“u‘u](mmmmnmlm&onmﬂuunhy or from other documents relating to
the RFC sssssament) and would expand the explanation of each factor, thus providiog further helpful guidance for

adjudicstors;

A Activities of Daily Living
AdwmMldhlldddtodﬁlmmelq)lainthtmlevmtwbincludetheabilitytoengage,independent
of supetvision or diroction, my,mcﬁwlymmamninedmmuinacﬁvitiesmhaubilitytopaybills,
carry out simple instructions, maintzin personal appearsuce and health, travel in unfamiliar places, set realistic goals,
mwuduilﬂnawknrmvilmentandeopcwidnmtincsuusesofdnilylife,

B Social Functioning
Additionhl metirial should be added to this section to explain that social functioning includes the ability to interact
W.M,Mnlyuﬂuuminedmmmmdividmlsinasocialorwoxkrelated
cavircontemt, including the sbility to remember people, incidents and facts and to engage successfully in problem solving
around tapky or social & b ,

: € Concentration, persistonce or pace.
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Additionsl materisl should be added to explain that concentration, persistence and pace in work situations may involve the
ability on a sestained basis to carry out short, simple instructions or more detajled instructions, to maintain attention and
concentration for extanded periods, perform activitics withio a schedule, be punctual, sustain a routine without special
supervision, work in proximity to others, mske simple work decisions and complete a normal workday and workweek, and
mu-mmwm“nmumw«mofmm.

D, Episodes of Decompensstion.
The phenge “Tiighly structured and divecting howsehold™ should be changed to “highly structured and supportive” settings to
maks it consistent with other language in the Introduction defining “highly structured and supportive” settings. (This
language is also similar to that used in the S8I chikihood disability listing 112.00.F.)
2. Sxpported Werk
Whan & olaimint is cugaged in supportive work, adjudicators often concluded that he/she can have no significant
limieations in social functioning or in conceatration, persistence and pace. The Listings should clarify that supported
cmploymeat should not be improperly intecpreted to mean that the claimant is not disabled. Generally, the need for such a
setting for a claimant with a mental impairment is evidence of disability and the need for services to compensate for that
disability before the individusl can engage in any work activity. Without the supports and services furnished through
supported employment, these individuals could not engage in competitive employment.
v “C™ Criteria Listings Issues
Soction 12.00 should be amanded to croate & subsection that discusses the “C” critexia in order to provide greater clarity.
SSA sheuld incorporats language from current §12.00A, 12.00F, and the “C” criteria in specific listings 50 as to describe
six concepts relevant to “C” criteria (but also relevant at all steps of the sequential evaluation):
1 Efffocts of structured settings. (This should refer to the effect of living in a structured or supportive setting,
including living at home with supports that may help to cootrol signs and symptoms. SSA should consider the amount of
belp oeeded to maintain functioning, adjustments naade to the environment and how the individual might function without
mmcmwmmmwe)

Strees ond menta flincss. (This section should incorporate language currently found in Social Security Ruling
(SSR) 85-18, including the discussion of how good mental health services may enable individuals to function adequately in
the community by lowering pressures, by medication and through services of outpatient or day programs.  Mental illness is
characterized by adverse responses to stress, and individuals may b unable to face the demands of getting to work regularly,
baving their parformence supsrvised and respaining all day. These and other factors cited in the Ruling should be
considernd in determining eligibility vider the Part C criteria.)
3 Extra help. This section should include the language in the similar section in the SS1 childhood disability
regulations thet requires adjudicatory to consider how independent the individual is and how much they need supervision,
dmam«mmmwmdmcesormedicmmtopafomdmlynctivities

Unnsusl settings. Thid section should include the more expansive language from the SSI childhood disability
ngnhkmﬁndhcu-uhowmhdividulmylppuhumnpmdmnmgleemumummmmdncatedhy
mﬁnmﬁoumﬁgalmgwpuiod.

Effiocts of medication. This section should be modeled on the SSI childhood disability regulations and also
hwmh“cﬁnmthmm12006mo:dﬁtomsmﬂmtadjudiuﬁongwepmpermelmonlotheeﬂ'ecls
of medicstion cn symptoms, signs and sbility to function as well as to side effects of medications.

6. Bffocts of reatment. ‘This section should reflect the current 12.00H that discusses the impact of treatment on
signs, sympéooes snd function. Trestment may, or miay not, assist in the achievement of a level of adaptation adequate to
perform sustained Substantial Gainfsl Activity,

Iv. Resords of Schoul-Based Testing

When children have Individualized Education Programs (IEPs) in their school files, it is quite likely that the school also has
records of testing dooe to assess the student for the school system. We recommend that SSA routinely request these test
results as pact of the applicant’s file.

V. New listings neoded

Several naw listings should be added becsuse of the prevalence of these disorders.

1. Post-Traumatic Stress Disorder (PTSD) to 12.06 and 112,06

PTSD, & condition found in adults who have been members of the armed forces and other victims of terrorism, violence, or
travgnatic events, including children exposed % violence in the home or community. Currently it is buried in section 12.06
of the Adnlt Listings, where it is bard to find, in part because it is never named.
AmmhmnmuhwnmmmmmmwmsUmw

Diserders 12.13 & 112.13
Tlleﬂm Anorexia Norvoss, Bulimia, and Other Types should be added as a new Listing.
3 Atssation Disorders (ADHD, ADD) for adults

&km!ﬂ.sﬁuﬂhnmﬂmﬁeﬂﬁu:@ﬂbm § 112.11, recognizing that ADHD/ADD continues into

CATEMMSSAcomments Bazelon June2003_doc
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4 -Alnholmer’s Dissast and Seulle or Pro-Senile Dementia
Alzhoiiasr’s Dissuss and other dementias should be added to the mental impairment Listings.
VIIL %-m-m “Corrected Conditions”
In its Amgust report, SS4 and VA Programs: Re-Examination of Disability Criteria Needed to Help Ensure
Program bwegrity, GAO-02-597, the General Accounting Office raises a nurnber of concerns about how disability is
determined ins both DI and SSI. Under no circumstances should SSA incorporate the GAO proposals in these Listings.
Mmmy of the pharmacentical and technological advances upon which GAO bases its recommendations are neither uniformly
available sor affordable to people with dissbilities across our nation.
While it is poisible for soms peopic with mental impairments to work while receiving pharmaceutical treatment that is
responsive 10 their medical conditions, it is ofien eligibility for SSI and therefore Medicaid that makes it possible to secure
nosded drugs. Loss of SSI ofien means loss of the very drugs that might make the person employable and therefore less
needy aof cash assistance. For some DI recipiests, because Medicare does not include a drug benefit, these individuals may
not even be able to socure needed treatment while in benefit status. We urge SSA to ensure that any proposals that
incorporate how SSA will evaluate individuals applying for benefits if they were “under corrected conditions™ make clear
that such & possibility is fantasy — and could have tragic consequences for people with severe mental impairments —
if medical care, inciuding free or very reduced pricc prescription drugs, is not readily available to that specific individual,
whather ar not he or she is emiployed after leaving DI or SSI and for however long as peeded to ensure the person can
continue to regaip indopendent of DI and SSI.
1. . Pemetionsl for Adults
An offoctive nhathiod is needed 0 asscss adults wt the Listings level when their impairments do not fall within specific
listings. This could b done by creating s functiona! equivalence step for adults, using the concepts developed in assessing
functional equivalence for children, or by improving the RFC process to epsure its relevance for younger adults. This
recommeudation has special significance for young adults with mental impairments, particularly those who have not
worked. Steps 4 snd 5 in the dissbility determination process are inadequate for addressing them. SSA should look at the
impact of impsinment scross the domanins of fimction critical for an adult to function in competitive employment.
2. Useof regulstions
SSA shauld cdnstruct the children’s mental disorder listings so that people do not have to refer back and forth between
different listings to find the functional criteria. While this would require repetition of criteria in each of the separate
listings, the sdled clarity for users would be well worth it.
3, ;. Cossultative Exams
SSA shonld mélke use of Consultative Examiners (CE) on a broader scale than in current practice.  Additional information
would assiet adjndicators in making better decisions in many cases. Ju particular, SSA should emphasize the use of
vocational CEs for people who have no real employment history, and encourage the use of clinical social workers as CEs to
collect cvidenoe on medical and social history from individuals and families.
X _ lsspen Outeide the Listiags
L :  Innprove full development of the record earlicr in the process

the record 50 that relcvant evidence from all sources can be considered is fundamental to full and fair
adjudication of claims. Once su impairment is medically established, SSA’s regulations envision that all types of relevant
m;wmmm«uﬁllumm»mmmmm of the limitations imposed by the

s).
The key to & successful disability determinstion process is having better case development at earlier levels.  Unfortunately,
very oftcn the files of denied claimants show that inadequats development was done at the initial and reconsideration levels.
Claimants are denied not because the evidonce establishes that the person is not disabled, but because the limited evidence
gathered cammot establish that the person is dissbled.
A properly developed fike is usuaily before the ALY because the claimant’s representative has obtained evidence or becanse
the ALJ has doveloped it. Not surprisingly, different evidentiary records at different levels can easily produce different
results on the issue of disability. '

a. ; Proces

Tho SSDf aud epplication processes can be both lengthy and complex. Often, persons with reental impairments have
difficulty sven spplying for benefits st a crowded SSA field office, unless they are provided with assistance. And, ifa
montally ill individual dows file an application, they frequently have difficulty in completing the voluminous paperwork —
perticularly in providing an accurate psychistric history and a full record of bospitalizations or other medical treatment.
Fﬁplly,qmwhhmlﬂhuhﬁh!yhﬂugkinmmdinglnmimmmls—eitherforCE'sorforhearings.
Failure to appesr at these sppointments can result in a claim being dismissed.
Bmvh,h.pdn-wﬁuwwn&hwmmmﬁuﬁm.chimmcommonlydeniedatboth
the initial appliontion sad reconsidaration levels, Theso claimants must then file for a hearing beforc an ALJ.  While a
significant percentage of clsimants are gransed benefits by ALJs, many claimants with mental impairments are unable to
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file sppisals, and thus they never bave this additional opportunity to demonstrate their disability. Ironically, the current
process results in peoplc whoss disebilities make them the least able to file an appeal form being denied benefits, while
others who are less impaired, but are still dissbled, will be awarded SSDI and/or SSI.

Beosuso these problems scversly impact SSD and SSI applicants with mental impairments, we offer the following
recommendutions to belp improve the proceas,

®  SSA should institutionalize SSDI/SSI outreach to low income persons with mental disabilities, particularly those
populations with s high incidence of mental impairments, such as homeless persons or children.

*  $3A should expand its usc of pre-relcase agreements, to take more applications before claimants leave public
institations such as hospitals, jsils, or prison.

*  $S8A should provide mentally ill claimants with additional accommodations, including assistance in completing
applications and other forms, and flexibility in scheduling appointments for CE's or ALJ hearings.

) mmmywhhmoﬁmmlimpuirmnteanbesuﬁicicmtodemonmtegoodcause
for failure to file a timely sppesi or other SSA document.

o SSA should refer all children’s SSI applicants not already receiving Medicaid coverage to state Medicaid and
CHIP envoliment offices, 50 that these who are eligible can receive these critical health care benefits.

o SSAMMMmMﬂnmofmpﬁveoligihﬂityforp«wnswhhmenulimpainnems.
Specifically, presumptive eligibility criteria should be revised to indicate that persons with a well-documented
history of sexious and persistent mental iliness can be found presumptively eligible for SSI.

*  S3A should require statc DDS agencios to bave specialized adjudicators to handle children’s SSI claims. SSA
snd DDS’s generslly make every adjudicator s generalist. The medical and health provider world has long
stepped sway from this approach recognizing the substantial differences and need for specialist expertise in
ovaluating modical and fonctional probleras of adults and children,

3 : WpywmmmuwndobhhedbySSA

SSA currently uses its general client signed release form to obtain medical and clinical records, but under the Health
Insurance Portability ssd Accountability Act regulations, which require specific informed release for psychotherapy notes
and recopds, mental health providers do not send these records in. SSA needs to immediately address this by amending
form SSA 827 to specificully and explicitly cite psychotherapy records as covered by the release,

4 Third Party Evidence

It is not unconsnoa lhrlomohdiv’lhulswithmauulimplimmtnomdmstlmnetheimpactofmeirimpainnemsontheir
fanctioning. Ummmwmﬁmmmﬁwmwﬂmrwmﬂywmﬂm claimant is
mmnchlmmhubkwmhmtodmﬁbeﬁmimlimitations.orwhenmemedicnlcvidencesuggests
more serious fnctional limitations than are self-reported, it is necessary to make every effort to obtain a description of the
chimant’s typical functioning from a person who interacts routinely with the claimant to supplement any self-report of
functioging. We recommend that SSA make every cffort to obtain third-party descriptions of functioning whenever a
claimant is unable or rcluctsnt to describe her limitations, as well as whenever the self-reported functioning surpasses what
would be expacted from the modical evidence of record.
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