August 12, 2002

Commissioner Jo Anne B. Barnhart

Social Security Administration

P. O. Box 17703

Baltimore, MD   21235

Re:  Comments to 67 Fed. Reg. 39904 (June 11, 2002)

Dear Commissioner Barnhart:

These comments are submitted on behalf of the National Organization of Social Security Claimants’ Representatives (NOSSCR) in response to the proposed rules published at 67 Fed. Reg. 39904 (June 11, 2002), regarding clarification of rules involving residual functional capacity (RFC).

NOSSCR’s current membership is approximately 3,450 attorneys and others from across the country who represent claimants for Social Security and Supplemental Security Income (SSI) benefits.  Collectively, we have many years of experience in representing claimants at every level of the administrative and judicial process.  NOSSCR is committed to providing the highest quality representation and advocacy on behalf of persons who are seeking Social Security and SSI benefits. 

Our specific comments are set forth below.

1. Special profiles

Proposed 20 C.F.R. §§ 404.1562 and 416.962 add a second “special profile.”  This profile applies to claimants who are of “advanced age” (55 or older), have a limited or less education (less than high school graduate), no past relevant work, and a “severe impairment.”  We strongly support codifying this “special profile,” which will benefit claimants with particularly adverse vocational characteristics.  

Although this profile has been SSA policy for many years, it has not been codified.  As a result, many adjudicators overlook the guidance it provides and find, erroneously, that a claimant meeting these criteria is “not disabled.”  Inclusion of this profile in the regulations will provide clear guidance to adjudicators.

2. Use of a vocational expert at step 4

Proposed 20 C.F.R. §§ 404.1560(b)(2) and 416.960(b)(2) state that vocational expert (VE) testimony may be obtained to “determine whether you can do your past relevant work, given your residual functional capacity.”  VE testimony also may be used “to determine how a job you did is usually performed in the national economy.”

We support this regulatory codification of longstanding SSA policy.  Although SSR 82-61 allows an adjudicator to consider VE testimony at step 4, there has been some confusion in the courts over whether or not an adjudicator may obtain VE testimony at this step and, if so, the extent of this testimony.  For example, in Perkins v. Apfel, 101 F. Supp.2d 365 (D.Md. 2000), the court held that reliance on VE testimony to determine that the plaintiff could return to her past relevant work was not permitted.  In Winfrey v. Chater, 92 F.3d 1017 (10th Cir. 1996), and Young v. Apfel, 39 F. Supp.2d 1327 (N.D.Okla. 1999), the courts held that the VE’s role at step 4 is limited to providing information about the physical or mental demands required to perform the plaintiff’s work, and not to evaluate whether a plaintiff can still perform this work.

We recommend that the regulations clarify that adjudicators, including ALJs, may obtain VE testimony, but that such testimony is not required.  

We also recommend that the regulations clarify that a VE’s testimony at step 4 should be limited to explaining how the claimant’s past relevant work is normally performed in the national economy.  At step 4, the VE should not determine whether the claimant’s description of past relevant work is credible or whether the claimant can perform past relevant work, either as it is normally performed in the national economy or as he or she performed it.  The ALJ makes the RFC assessment, determines whether the claimant’s description of how past work was performed is credible and accepts the VE’s testimony regarding how the job is usually performed.  It is the ALJ’s, not the VE’s, duty to determine whether the claimant can continue to perform past work.

3. “Other work”

At step 5 of the sequential evaluation, the proposed regulations clarify that SSA has the burden to establish whether, in light of RFC, age, education and work experience, the claimant can make an adjustment to other work.  Proposed 20 C.F.R. §§ 404.1520(a)(4)(v) and 416.920(a)(4)(v); 404.1520(g) and 416.920(g).  The “other work” must exist in significant numbers in the national economy.  20 C.F.R. §§ 404.1560(c) and 416.960(c).  

Regulations addressing the concept of  “other work” should cross-reference the explanation of “other work” in 20 C.F.R. §§ 404.1560(c) and 416.960(c).  Other proposed regulations for the cross-reference include:

· 20 C.F.R. §§ 404.1520(g) and 416.920(g) (explanation of impairment preventing adjustment to other work); and 

· 20 C.F.R. §§ 404.1520(a)(4)(v) and 416.920(a)(4)(v). 

4. “Adjustment to other work”  

Proposed sections 20 C.F.R. §§ 404.1560(c) and 416.960(c) and §§ 404.1520(g) and 416.920(g), when read together, support a reading that require SSA to make a two-pronged finding at step 5:

· First, is the claimant able to “adjust” to other jobs in light of his or her RFC, education, age and work experience?

· Second, do those jobs exist in significant number in the national economy?

The prefatory material should clarify that there is a two-step process at step 5.

Thank you for considering NOSSCR’s comments.

Sincerely,

Ethel Zelenske

Director of Government Affairs

National Organization of Social Security Claimants’ Representatives

1101 Vermont Avenue, NW  Suite 1001

Washington, DC  20005
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