I am writing as an attorney who works full-time in representing claimants before Social Security at all levels, including the federal courts.  I have done that work for three and one half years.  Before that, I worked for over 11 years as an Attorney Advisor, Senior Attorney and Supervisory Attorney for the Office of Hearings and Appeals.  

You have proposed changes to the rules regarding evaluation of mental impairments.  I recommend making an addition to 20 CFR Section 404.1527(d)(2) and 416.927(d)(2), which are identical.  These sections both state:  

Generally, we give more weight to opinions from you treating sources, since these sources are likely to be the medical professionals most able to provide a detailed, longitudinal picture of your medical impairment(s) and may bring a unique perspective to the medical evidence that cannot be obtained from the objective medical findings alone or from reports of individual examinations such as consultative examinations or brief hospitalizations.  If we find that a treating source's opinion on the issue(s) of the nature and severity of your impairment(s) is well-supported by medically acceptable clinical and laboratory diagnostic techniques and is not inconsistent with other substantial evidence in your case record, we will give it controlling weight.

I recommend adding language that would direct adjudicators to recognize and apply this standard more rigidly regarding opinions from treating mental health medical sources.  Much more so than for physical conditions, the ability of a one-time examiner to make any meaningful evaluation of a mental impairment is greatly reduced by the lack of a treatment relationship.  

a. The consultative examiner has no way to evaluate the severity of the many mental conditions that can vary widely in severity from week to week, day to day, or hour to hour.  

b. The consultative examiner will not have the trust that often requires a treating medical source several visits over weeks or months to establish and will therefore get a very skewed and incomplete history and summary of complaints.  

c. Even those claimants not suffering outright paranoia are often suspicious of a doctor who is selected and paid by Social Security, which makes it even more likely that the examination will begin from a completely useless base of history and current complaints due to inability to fully give this information.

d. From my review of thousands of case files, which allowed comparison of consultative examination reports with treating source medical reports often obtained over many years, as well as seeing how those reports were treated by ALJs in final decisions, I have found that consultative examiners are too often unable to reach complete or accurate diagnoses. They will take literally statements such "I am fine" from a person who, a week earlier was hospitalized for a suicide attempt, and conclude that the person is able to work.  They will uncritically accept a claimant's delusional accounts of varied activities, interests and social relationships and repeat those accounts in their reports. 

e. Adjudicators at all levels will too often rely heavily, or exclusively, on the report of a consultative examination.  These are usually typed, making them easier to read in detail, while treating source notes are often handwritten.  Those treating source reports are then delegated to afterthoughts added by a decision writer after the ALJ has already made his decision.

f. It is impractical for treating psychologists and psychiatrists to repeatedly record the details of multiple examinations where a mental condition is relatively static over long periods of time.  This can give the false appearance that opinions about severity and nature of a condition are not "well supported."  Adjudicators too often seize on such seeming gaps in reporting as a pretext for refusing to give opinions from those sources controlling weight.

g. Consultative examiners have no opportunity to assess the effectiveness of medication at various dosages over time.  This is especially important in the case of psychotropic medications, where a single medication may not become effective until taken over one or two months, and where different combinations are tried at different times as prior medications lose effectiveness.  Consultative examiners also have very little opportunity to observe or ask about side effects from medication, which patients may not be able to recognize as such.

h. Finally, SSA must acknowledge that too many adjudicators approach cases from the perspective of "What do I need to deny this claim?"  The one-time consultative examination report is then used as "substantial evidence" to reject the opinion of the examiner who has treated the claimant over a long period.

Considering all of this, the Commissioner of Social Security should add the following, or something similar, to Sections 404.1527(d)(2) and 416.927(d)(2), after the language quoted above.  

We recognize that the highly personal nature of the physician/patient relationship in the realm of mental health prevents accurate evaluation without a high degree of trust from the patient and insight the physician gains over time.  For these reasons, we will not deny controlling weight to a treating source's opinion about the nature and severity of a mental impairment(s) by using the report of a one-time examination as inconsistent substantial evidence, or by finding the opinions not well-supported, as long as the treating source's reports show that the opinion is derived from information obtained over a substantial treating relationship.

This proposed change would prevent adjudicators from rejecting opinions just because there are no "laboratory findings" to compel them to accept those opinions.  SSA must recognize that most psychological evaluation is inherently unquantifiable, and forbid its adjudicators from using this fact as a pretext for rejecting the opinions of the only sources who can give meaningful information about the severity and nature of a person's disability.
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