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November 24, 2003          
Commissioner Jo Anne B. Barnhart

Commissioner of Social Security

P.O. Box 17703

Baltimore, MD 21235-7703








Re: Comments on SSA’s Notice of Proposed

Rulemaking on Representative Payees, 68 Fed. Reg. 55323 (September 25, 2003) 

Dear Commissioner Barnhart:

The Center on Budget and Policy Priorities is a nonpartisan research organization and policy institute that conducts research and analysis on a range of government policies and programs, with an emphasis on those affecting low- and moderate-income people.  Our work includes issues of importance to people with disabilities or who are elderly, including Supplemental Security Income and Social Security.  We appreciate this opportunity to comment on SSA’s proposed regulations regarding representative payees in the Social Security and SSI programs.  





Ensuring quality payees up-front
Importance of face-to-face interviews

It is conceivable that, under the proposed regulations, SSA will never have personal contact with the individual whom it plans to appoint as a representative payee for a recipient.  This could become the norm rather than the rare exception.  Given the enormity of the responsibility the payee shoulders and the importance of SSA’s decision to the recipient’s well-being, SSA should be clear that it will be very rare that SSA will appoint a payee without having first met with that individual.   The statute provides that, prior to certifying that payment will be made to a payee, the Commissioner shall investigate the proposed payee and that part of the investigation “shall, to the extent practicable, include a face-to-face interview with such person.” 42 U.S.C. §405(j)(2)(A)(i).   Proposed §§404.2024(b) and 416.624(b) provide that SSA will consider a face-to-face interview impracticable “if it would cause the payee applicant undue hardship.”   The following examples are provided:

“For example, the payee applicant cares for children or disabled individuals in the home and no alternative caregiver is available, or is employed and cannot arrange for time off from work, or would have to travel a great distance to the field office.  In this situation, we may conduct the investigation to determine the payee applicant’s suitability to serve as a representative payee without a face-to-face interview.”

The preface indicates that, “Undue hardship exists when the applicant cannot reasonably make arrangements to visit the Social Security field office.”   This is a low standard and seems to absolve SSA of responsibility in this area.  While the reasons listed in the proposed regulation suggest why a potential payee may not be able to visit SSA at a particular time, the statutory language requires SSA to conduct the face-to-face interview.  The regulations should spell out ways in which SSA can accommodate the potential payee’s scheduling conflicts by offering to set up a different location or time to meet.  And, in some cases, SSA should be prepared to make a home visit to the potential payee.  SSA’s obligation should be spelled out in the regulation.  To do otherwise  —  simply eliminating the face-to-face requirement whenever anyone has a good reason for not appearing  —  effectively guts the statutory requirement. 
Make clear that appointing “high risk” payees should be rare

The proposed regulations provide that SSA generally will not appoint as a payee someone whom it knows to be a high risk for abusing the funds and for failing to address the best interests of the recipient.   This is a very important principle that needs to be strengthened in the regulations.   For example, it is difficult to imagine any circumstance where SSA should approve a payee who not only has abused others’ benefits in the past but also has failed to repay completely those misused benefits.  Yet, this would be allowable under the proposed regulations.  Sections 404.2022(c)(5) and 416.622(c)(5) provide:  “The payee applicant has repaid the misused benefits or has a plan to repay them.”  (emphasis added)

We support the requirement in the proposed regulations that, in cases where SSA appoints a high risk payee, SSA will evaluate the payee’s performance at least once every three months.  However, there should be some overall minimum period for such evaluations – for example, no less often than every three months for at least the first two years.   Currently, the proposal says that SSA will conduct such evaluations until SSA is satisfied that the payee poses no risk to the beneficiary and is likely to perform in the beneficiary’s best interest.  Adding a minimum time frame of two years would ensure that the payee understands that SSA really is watching and may help the payee better understand his or her responsibilities to SSA and to the beneficiary.

Creditor payees


We share the concerns of other commenters that the proposed regulations would permit an institution to act as a payee with virtually no safeguards.  See proposed §§404.2022(d)(3) and 416.622(d)(3).  There is a strong need for closer oversight of governmental agencies and institutions that serve as payees.   We join other commenters in recommending that SSA take the following steps to ensure that a creditor institution, acting as payee, fulfills its fiduciary duties on the beneficiary’s behalf:  (1) notify the beneficiary in writing before the institution is appointed as payee that the institution will be appointed the payee and make clear that the person’s benefits will be available to the person upon release from the institution; (2) include in the regulations a requirement that institutional payees develop procedures for conducting annual individualized assessments of the current and foreseeable needs of the each beneficiary, considering more than just the financial needs of the institution as a creditor;  and (3) ensure that, where there is a family member or friend available to be the payee, they are given preference over the institution as payee.

Require training for payees

SSA should consider requiring that all representative payees participate in training about the responsibilities of a payee.  Advocates tell us that they regularly speak with payees, including organizational payees, who have no idea that they have a fiduciary responsibility to the beneficiary and do not understand the scope and limitations of their duties, including their reporting responsibilities.  They also do not understand the program rules well enough to ensure that a beneficiary does not become ineligible, for example, because a bank account is allowed to exceed the countable resource limit in SSI.   It also is essential that a payee for a person who is receiving both Social Security and SSI understand the different rules applicable to each.  And, payees must understand their personal liability for any overpayment for which the payee is at fault.  With modern technology, SSA could easily require that payees participate in an on-line tutorial about their responsibilities.  And, SSA could offer a location on the SSA website where payees can go to learn more, refresh their memories, or ask basic questions.  The current information on the SSA website  —  providing the booklet for payees  —  is helpful but difficult to find and not interactive.  Payees without access to a computer could still visit their local SSA office for assistance.  
Provide greater detail about payee obligations in the regulations


SSA has not proposed amending current §§404.2035 and 416.635, which provide fairly summary information on the responsibilities of a representative payee.  The SSA POMS provides an excellent list of representative payee responsibilities.
   We urge SSA to include this complete list in the regulations.  This will help to highlight the importance of the payee tasks and make the information about responsibilities more easily available in a regulatory document.  (Obviously, simple pamphlets provided periodically that contain this information are also important.)  Further, the POMS spells out that these responsibilities apply to organizational payees as well.  It also provides an important list of the other types of services that an organizational payee might be able to provide.  POMS GN 00502.113.C.2.
   While not as essential in terms of making clear the basic obligations of payees, it would be helpful to include this information in the regulations as well  —  thereby providing beneficiaries with a better idea of the help they might seek from an organizational payee and perhaps inspiring some payees to broaden the range of help they are able to provide.
One inadvertent omission?


In the amending of §§404.2021 and 416.621 regarding order of preference in selecting a payee, it appears that SSA may have inadvertently omitted current subsection (b) in both provisions.   Subsection (b) lists the preferences for beneficiaries under age 18.  In the proposed version, new subsection (b) covers people who are disabled and have a drug addition or alcoholism.  There is no mention of current subsection (b) becoming a new subsection “(c)”, although that is most likely intended. 



Protections for individuals who may need a payee or have a payee

A finding of “substantial harm” should be an appealable decision

The statute requires direct payment of benefits pending selection of a suitable representative payee, unless SSA determines that “substantial harm” will result to the recipient if payment is made.  Then, SSA can withhold benefits for one month.  However, in certain cases, benefits may be withheld for a longer period, pending identification of a suitable payee.  In the preface, SSA explains that its finding of “substantial harm” will not be considered an initial determination subject to appeal rights.  68 Fed. Reg. 55324.  Two justifications are provided.  First, the delay or suspension is “temporary.”   Second, if a person’s benefits are suspended for lack of a suitable payee, the person can challenge the determination to make representative payment.  
We agree that, in those circumstances where the delay is not longer than a month, the short suspension need not lead to an appealable decision.  However, for those cases where the suspension of payment exceeds one month, the recipient should be able to seek review of the determination that a suspension is needed.  These cases would arise (1) where SSA experiences delays in finding a payee despite its best intentions to meet the one-month requirement and (2) in the group of cases where the statute allows SSA to delay payment longer — if the person is legally incompetent, under age 15, or receiving disability payments and determined by SSA to have a DAA condition and to be incapable.  For this latter group, the preface specifically states that SSA “would allow these individuals to provide evidence that direct payment would not cause substantial harm.  If we find upon review of this evidence that direct payment would not result in substantial harm, then we will make direct payment to the individual.”  68 Fed. Reg. 55324. 
Given the nature of this determination and its importance to the recipient, SSA should categorize it as an initial determination.  It is not sufficient to say that the fact that the person can challenge SSA’s decision of the need for a payee solves the problem.  As a practical matter, there may be people for whom a payee is the best solution, but for whom direct payment would be a reasonable temporary solution pending the identification of a payee – SSA can make a mistake in its finding that “substantial harm” would result in direct payment to the individual.  The recipient should have a way to short-circuit the “temporary” suspension when it exceeds one month.   In all likelihood, some of these appeals would be resolved by SSA prior to a hearing, thus not creating a longer term workload for SSA. But, the ability to appeal would provide the individual with the ability to jog the system to ensure that his case  —  and the payments he or she desperately needs  —  does not get lost in the SSA workload and unnecessarily delayed for months.
Monitoring of payees

While SSA requires periodic written accountings from payees, it is not clear that these reports trigger any serious review or activity.  Given the vulnerability of many individuals who need payees, it is insufficient for SSA to give greater attention only to those cases that are brought to its attention by beneficiaries or others concerned about their well-being.  SSA needs to have in place a mechanism for regular contact with the recipients as well as the payees.  For example, while SSA now requires that payees submit annual short reports on how funds are spent, SSA does not similarly inquire of the recipients whether they agree that the funds are being spent to meet their needs.  This information may come out in an SSI annual redetermination, but there is no comparable regular meeting with Social Security recipients.  While this might not be an appropriate inquiry to make of minor children and some other recipients might have difficulty in replying, periodically sending a questionnaire to recipients might help to identify more situations where payees need further education about their responsibilities or should be replaced.

The regulations also exempt certain state institutions from the annual reporting requirement.  Presumably, this is done because SSA has a separate mechanism for reviewing the accounting of these state institutions on a regular, if not annual, basis.  However, given the many concerns that exist about whether institutional payees are able to separate their creditor role when considering the best interests of the recipients, SSA should include all payees in the annual reporting requirement, as that will provide SSA with an additional opportunity to determine whether it believes the recipients’ needs are being adequately served by their payees.  
Establish and advertise a complaint procedure for recipients


The regulations should spell out a procedure that recipients can follow if they want to file a complaint against their payee with SSA.   The POMS includes examples of ways in which an SSA worker may notice that there is a problem with a payee.  For example,

“Determinations that the payee is not using the beneficiary’s funds correctly can come from many indicators other than the periodic accountings.  Some of these indicators include nonreceipt allegations from the beneficiary (rather than the payee) or a complaint from the beneficiary that he/she is about to be evicted for nonpayment of rent.”

While it is clearly correct that SSA staff should always have their antennae up for problems with payees, it would be helpful if SSA offered a specific procedure for filing complaints about payees and told recipients with payees how they can file a complaint if needed.  The fact that a recipient does not formally file a complaint should not be used as a barrier to SSA action against the payee, but it might help recipients to realize that they have recourse with SSA if their payee is not using their benefits to address their ongoing needs. 


SSA’s publication, When A Payee Manages Your Money, does not even mention that a person can complain to SSA if he thinks a payee is not properly using his funds.
  This should be corrected as soon as possible.
SSA negligence and restitution
Clearly identify negligence and restitution as initial determinations


Actions on both SSA negligence and restitution should be initial determinations subject to appeal.  It is possible that this is SSA’s intent in the proposed regulations but, if so, the regulations need to mention specifically the decision on restitution (both SSA’s and the payee’s).  

The preface specifically states that this language is included in the proposal:

“We propose to amend §§404.902 and 416.1402 to include a determination on restitution as an initial determination subject to the administrative review process.  This change reflects our view that our determination regarding a person’s right to restitution is a decision covered by sections 205(b)(1) and 1631(c)(1) of the Act, and is an initial determination subject to the administrative review process.”

Proposed §§404.902(x) and 416.1402(o) provide that “whether we were negligent in failing to investigate or monitor your representative payee, which resulted in the misuse of benefits by your representative payee” is an initial determination (and therefore subject to appeal).  Because there may be times when SSA finds it (or a payee) has been negligent but restitution is not required, this language should be amended so it specifically mentions SSA’s decisions on restitution  —  either SSA’s obligation or the payee’s (or both). 

In addition, we share the concerns of other commenters that the regulatory language should clearly state that a finding by SSA of “no misuse” is an initial determination. 

Thank you for considering these comments. 









Sincerely,








Eileen P. Sweeney








Senior Fellow








sweeney@cbpp.org 

�  POMS GN 00502.113.C.1 provides:


“1. What is the Payee Responsible For?


Use the payee interview to tell the applicant the types of things he/she would be responsible for.  Explain that a payee’s duties include:


▪	Meeting with the beneficiary on a regular basis to ascertain his/her current and foreseeable needs,


▪	Using funds in the beneficiary’s best interest, 


▪	Conserving and investing benefits not needed for the beneficiary’s current needs,


▪	Keeping a record of how benefits are used in order to provide an accurate report to SSA when requested,


▪	Reporting events that may affect the beneficiary’s entitlement or amount of payment (including the beneficiary’s death or incarceration),


▪	Cooperating with title XVI periodic redeterminations of eligibility,


▪	Ensuring that medical treatment is obtained,


▪	Reporting changes of address and custody,


▪	Reporting any change in circumstances which would affect performance as payee,


▪	Returning any benefits to which the beneficiary is not entitled,


▪	Acting for the beneficiary on matters related to the beneficiary’s claim,


▪	Notifying SSA if he/she suspects the beneficiary will no longer need a payee, and


▪	Turning over any conserved funds or unused to benefits to SSA when services as a payee terminate.


CAUTION:  A payee has no authority to enter into any binding contracts on behalf of the beneficiary and must refrain from doing so.”





�  “2. Do Organizational Payees Have Different Duties?


SSA expects organizational payees to perform all the duties described in GN 00502.113C.1.  In addition, because they often have access to a wider range of services, SSA encourages organizations to go beyond managing finances and to be actively involved in the beneficiary’s life.  Other ways organizations can help beneficiaries include:


▪	Establishing a budget, discussing it with the beneficiary and involving him/her as much as possible in financial decision,


▪	Explaining Social Security and/or SSI payments and the beneficiary’s expenses to him/her,


▪	Ensuring that the beneficiary is aware of current and large retroactive payments,


▪	Helping the beneficiary find other services he/she needs (e.g., food stamps, housing subsidies, etc.)


▪	Learning all of the various impairment related work expenses and blind countable expenses and reporting them to SSA as required so the beneficiary can take advantage of work incentives in the program and perhaps have higher benefit payments,


▪	Helping the beneficiary fill out applications for other needed services and cooperating with caseworkers,


▪	Helping the beneficiary file income tax returns, and


▪	Recommending an alternate person or agency if they can no longer serve as payee for the beneficiary.”





� POM GN 00501.005.E.3.


� The most relevant portion provides:  


“What If I Don’t Think My Payee Gives Me Enough Spending Money?


You and your payee should talk about how your money is being spent.  Your payee should show you how much money you get from Social Security and how much he or she spends on your needs.  Then you should talk with your payee about how you want to use your money.” 


There is nothing that urges the person to talk with SSA about the payee and to raise any concerns with SSA.
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