April 4, 2003

Commissioner of Social Security

P. O. Box 17703

Baltimore, MD  21235-7703

Re:  Comments on video teleconference hearings before Administrative Law Judges

Dear Commissioner:

These comments are submitted by the National Organization of Social Security Claimants’ Representatives (NOSSCR) in response to the request for comments on the proposed rule that would not allow a claimant to veto the use of video teleconference (VTC) for expert witness testimony at ALJ hearings.  68 Fed. Reg. 5210 (Feb. 3, 2003). 

Founded in 1979, NOSSCR is a professional association of attorneys and other advocates who represent individuals seeking Social Security disability or Supplemental Security Income (“SSI”) benefits.  NOSSCR members represent these individuals in legal proceedings before the Social Security Administration and in federal court.  NOSSCR is a national organization with a current membership of 3,400 members from the private and public sectors and is committed to the highest quality legal representation for claimants.

As noted in NOSSCR’s comments to the 2001 proposed rules, 66 Fed. Reg. 1059 (Jan. 5, 2001), we generally support the use of video teleconference hearings so long as the right to a full and fair hearing is adequately protected and the technical quality of the hearings is assured.  We want to emphasize that we do not support the use of audio-only testimony.  

1. Provide guidance for circumstances that warrant having the witness appear in person. 

The preface to the February 2003 final rule states:  “[A] claimant’s objection to a witness appearing by VTC will not prevent use of VTC for the appearance, unless the ALJ determines that the claimant’s objection is based on a circumstance that warrants having the witness appear in person.”  68 Fed. Reg. at 5215 (emphasis added).  The February 3 final rule also states that the claimant may state objections to a witness appearing by VTC, similar to stating objections to any aspect of the hearing, including the witness’ perceived bias or lack of expertise.  

This language should appear in the regulation, along with procedures that provide an adequate opportunity to object.  The final rule on expert testimony should require the ALJ to provide reasonable notice that an expert witness will testify by VTC, allow the claimant an adequate opportunity to state objections to VTC expert testimony, and require the ALJ to consider other factors, such as the claimant’s or representative’s limitations, that could affect how the hearing should be conducted.  

Guidance can be found in the February 2003 final rule, which allows the ALJ to decide, on his or her own, that an in-person hearing would be more appropriate than a VTC hearing before sending the notice of hearing.  The preface to the rule states that the ALJ “will consider any stated preference of the claimant or the representative for or against appearing by VTC, as well as the availability of VTC technology and any other factors, such as a claimant’s loss of visual and auditory capacities, that may affect how the appearance [at the hearing] should be conducted.”  

The same considerations should be required regarding remote testimony of expert witnesses.  For example, some of our members have hearing impairments and rely heavily on lip-reading.  As a result, they require face-to-face contact with expert witnesses in order to represent their clients adequately and would have problems with experts testifying by VTC.  Claimants with auditory limitations would have similar problems.

We recommend that this language be included in the regulation, and not only in the prefatory material.  Once a regulation is published in final form, the prefatory material is not generally available, unless the individual has access to and is aware of the Federal Register.  A statement in the regulation itself provides clear guidance to the adjudicator and notice to all claimants and representatives.

2. Require that the hearing notice include a statement that a medical expert and/or vocational expert will appear by VTC and provide an opportunity to object.

The February 2003 final rule provides that the hearing notice will include information that a witness is scheduled to appear by VTC.  20 C.F.R. §§ 404.938(b) and 416.1438(b).  The regulations explain how the claimant may object to appearing by VTC, but provide no similar procedure for the claimant to object to the witness appearing by VTC.  In light of the comments in section 1, supra, the claimant or the representative should be allowed the opportunity to present information why circumstances warrant having the witness appear in person.  While the claimant may not be able to veto having the witness appear by VTC, the claimant should have the right to present information why circumstances warrant in-person testimony by the witness.

3. The final rule should include a clear statement that the claimant’s procedural rights will be protected.

We recognize that the remote testimony of expert witnesses, primarily medical experts (MEs) and vocational experts (VEs) may provide administrative efficiencies for the agency.  However, these efficiencies should not come at the expense of limiting a claimant’s procedural rights. Based on information from our members, a particular concern is that post-hearing procedural rights are not consistently applied.  A clear statement of these rights in the final rule regarding remote testimony of expert witnesses would assist in ensuring that procedures are followed by ALJs.  Post-hearing actions that should be discussed in the final rule include:

· Submission of post-hearing evidence by the claimant.  See HALLEX I-2-7-20.

· Proffer to claimant of additional evidence received by the ALJ after the hearing.  HALLEX I-2-7-1 provides that the claimant and representative be given “the opportunity to examine the evidence and comment on, object to, or refute the evidence by submitting other evidence, requesting a supplemental hearing, or if required for a full and true disclosure of the facts, cross-examining the author(s) of the evidence.”  On occasion, members have reported that proffer procedures as outlined in HALLEX I-2-7-30 are not followed.

· Provide a supplemental hearing if requested by the claimant.  HALLEX I-2-7-30 (I).  Members have reported that they and their clients have not been given a supplemental hearing, even though the HALLEX states that the ALJ “must grant the request.”  This applies to the receipt of post-hearing answers to interrogatories by an ME or VE.  See HALLEX I-2-5-44 and I-2-5-58.  Recognizing the increased cost and difficulties of scheduling a supplemental hearing under current procedures, the use of VTC should be a useful tool in guaranteeing this right.

While the ALJ’s failure to follow these provisions typically results in a remand from the Appeals Council, claimants should not be required to appeal in order to obtain the rights they should have been afforded earlier in the process.  Based on our experience, we have found that a clear statement of agency policy in the regulations (or the prefatory material) provides helpful guidance for adjudicators.

Thank you for considering our comments.

Sincerely,

Ethel Zelenske

NOSSCR Director of Government Affairs

1101 Vermont Avenue, NW   Suite 1001

Washington, DC  20005
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(202) 216-0031
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nosscrdc@worldnet.att.net

