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COPY

William A. Halter

Acting Commissioner of Social Security 

Social Security Administration

P.O. Box 17703

Baltimore, MD 21235-7703

Dear Acting Commissioner Halter:

The American Psychiatric Association (APA), a medical specialty society representing more than 38,000 psychiatrists nationwide, takes this opportunity to submit written comments in response to the Social Security Administration (SSA) notice of proposed rulemaking (NPRM) entitled “New Disability Claims Process” published January 19, 2001 in the Federal Register beginning at page 5494.  In summary, the NPRM would: 1) permit disability examiners in the State agencies to decide whether input from a medical or psychological consultant is needed to make a disability determination, 2) provide claimants an opportunity for an informal conference if the evidence does not appear favorable, and 3) eliminate the reconsideration step from the administrative review process. The APA is opposed to these three proposed changes, and our detailed comments follow.

We have grouped our comments under sections of the NPRM for which they are most applicable.  However, various sections of the NPRM contain similar concepts or are interrelated, and, therefore, our comments may be applicable (sections 404 and 416) to more than one section of the NPRM and should be so considered. 

General Comments

The APA does not believe that SSA has demonstrated that the NPRM will lead to better decisions, or to better serve disability claimants. SSA asserts that the “Full Process Model” that was pilot tested achieved positive results in claims processing and offers this as a reason for the NPRM.  However, SSA has not substantiated that the changed rules that were pilot tested are the reason for any alleged improvements in the disability process.  SSA cites for example, an improvement in the accuracy of initial decisions to deny claims from 92.6 percent to 94.8 percent (page 5495, third column).  SSA also indicates that removing the reconsideration step “permitted the State agencies to redirect their resources so that the individuals who formerly worked on reconsideration could work on initial claims.  This

 permitted increased contact with the claimants and improved documentation of the disability determinations" (page 5495, third column).  This suggests instead that any improvement in accuracy was not the result of the changed procedures –doing away with the reconsideration step, but rather that more resources were directed towards properly documenting the cases under SSA’s existing documentation requirements.  

We note that the recent report of the Social Security Advisory Board raises important concerns regarding SSA’s overall quality assurance system and whether State agencies are following existing documentation requirements.  We suggest that SSA devote sufficient resources to the reconsideration process and appropriate documentation.

The regulations should reflect that all denials of disability benefits should be reviewed and signed by a physician.  There are many factors that must be addressed in deciding that a claimant is capable of performing work-related activities consistent with substantial gainful activity (SGA).  These factors ultimately come under the purview of the practice of medicine and include such factors as whether symptoms and limitations may be secondary to the side effects of medication, whether treatment is at a level anticipated for the condition.  These are medical decisions and should be made by those properly trained and licensed to make such decisions.

Should SSA adopt rules that do not require physician involvement in all denials, we believe that section 221 (h) of the Social Security Act as amended still requires the participation of a psychiatrist in the disability determination process.  Section 221 (h) of the Social Security Act as amended, (added by Public Law 98-460) states, “An initial determination under subsection (a), (c), (g), or (i) that an individual is not under a disability, in any case where there is evidence which indicates the existence of a mental impairment, shall be made only if the Commissioner of Social Security has made every reasonable effort to ensure that a qualified psychiatrist or psychologist has completed the medical portion of the case review and any applicable functional capacity assessment.”  

Many mental disorders are the result of physical conditions or accompany physical conditions and have subtle but important implications for functioning.  For example, side effects of medications for cardiac conditions, pain, or respiratory conditions may all affect mental functioning.  Likewise, common surgical interventions such as coronary artery bypass surgery may result in mental changes not easy to detect or measure.  Such conditions should be evaluated for the presence and severity of a mental disorder by a psychiatrist under existing law if there is any indication of mental changes offered in the allegations or in the evidence in the disability case file.

Similarly, because these conditions necessarily involve complex interactions between physical impairments and potential mental impairments, we believe that only a psychiatrist should be authorized to make such determinations.  Thus, we believe that the regulations should clarify that any claim involving a mental disorder or allegations of a physical nature in which the allegations or symptoms are not fully explained by the physical disorder, e.g., pain, fatigue, nausea, may not be adjudicated by an examiner.  Rather, such claims should be reviewed by a psychiatrist to evaluate the possibility of the existence of a mental impairment or a determination of “equivalency” under the concept of combined impairments.  Neither an adjudicator nor a non-psychiatrist has the training necessary to make these complex determinations of combined impairments.  Clearly, the overall approach is to diminish the role of the physician in the disability claims process, and we believe this will only have a negative impact on our patients. 

In addition, SSA should clarify that “evidence” of a mental disorder should be defined at a minimum as any allegation of symptoms that might be attributable to a mental disorder, e.g., depression, feeling low, pain or fatigue not fully explained by a physical disorder, problems with concentration, etc.   Finally, we recommend that all decisions involving the issue of whether individuals are or are not receiving treatment at a level anticipated for their medical condition be reviewed by a physician since only such an individual is qualified to determine the appropriate level of treatment. 

Section 404.904

We believe that the informal disability conference procedures should be amended to require that the claimant be informed of the specific reasons for the informal disability conference in the letter of notification.  As currently proposed, the language of section 404.904 doesn’t appear to require that the claimant be informed of the specific reason for the conference. We believe that it is important that the claimant be fully informed of the reasons for such a conference so that he/she will be aware of the gravity of the situation requiring the conference and can be better prepared to respond to questions raised in the conference.

Where there is an informal conference for cases in which it is anticipated that an RFC (or mental RFC) may be necessary, the claimant should be asked specific questions regarding functional capacities that are relevant to those that must be completed on the physical or mental RFC form.  This should always be included in the informal conference if the claimant has not already been asked and answered such questions on an appropriate questionnaire or by other means.  If the claimant has received a questionnaire and has not responded to such questions, the claimant should be advised of the consequences of failing to respond.

Section 404.907-908

The reconsideration process should be retained, as it is a more timely safety net for individuals; whereas appeals for a hearing traditionally have taken excessive time to be accomplished.  The formality of the hearing should not be the first level appeal to produce more timely decisions and to overcome the problem of potential idiosyncratic review by the first adjudicator of the initial claim.  SSA’s NPRM removes a current safeguard against some errors because at least two individuals (a medical consultant and disability examiner) usually review a case.  Thus, the elimination of a reconsideration level of review makes it possible that idiosyncratic or uninformed decisions based on the opinion of a single adjudicator (with no medical advice) could force a claimant to immediately jump to the formal hearing process.

We have particular concerns about individuals who are denied disability benefits because they are not expected to meet the twelve-month duration requirement.  Certainly, for claims denied on such a basis, reconsideration should be permitted.  Certainly, it can be expected that a number of those claims would be adjudicated differently where the twelve-month durational requirement may be met shortly after the initial denial decision.  Delaying a review of the individual claim until administrative hearing can be scheduled and heard is unnecessary and unfair. 

We also want to underscore our clinical view that it is inappropriate for non-medical adjudicators to be making determinations about the duration of an impairment because of their lack of training or experience in clinical medicine.  APA is unaware of any guidelines that SSA has that would enable non-medical adjudicators to reliably or accurately make decisions about the duration of a disabling level impairment.

Section 404.1526(d)

We oppose giving responsibility or authority to a disability examiner to make a decision of medical equivalence.  Current regulation section 404.1526(b) indicates that medical equivalence must be based on “medical findings” and that medical equivalence is to be based on medical evidence only.  Disability examiners do not have the education, training or clinical experience to permit them to make such decisions.  In addition, this regulation may be viewed as usurping state licensing laws governing the practice of medicine.  

The NPRM states that “the medical or psychological consultant makes the determination together with the disability examiner, the medical or psychological consultant is responsible for assessing medical severity, and the disability examiner and medical consultant are jointly responsible for determining medical equivalence.”  It is not clear what is intended to be the distinction between assessing medical severity and determining medical equivalence.  We believe that a finding of medical equivalence is an assessment of medical severity.  This requirement of joint responsibility to make a determination of medical equivalence is an unsound medical and administrative practice. It raises ethical questions if it implies that a medical consultant must in some way alter an opinion in order to meet this joint responsibility requirement.  A medical consultant must be free to give a medical opinion without being forced to modify it based on the opinion of a non-medical source. The concept of joint responsibility dilutes the actual responsibility so that it is unclear what the precise role of each party is.

The APA is deeply concerned that this proposed change violates not only the intent but also the clear language of Section 221 (h) of the Social Security Act as amended.  The law does not contemplate nor intend that there be a sharing of the medical decision.  Thus, this proposed new subsection must not be implemented as written. We recommend deletion. 

Section 404.1527 (f)(1)

We believe that the proposed changes to this subsection are seriously flawed and recommend that they not be adopted.  This subsection gives State agency disability examiners the ability to “weigh” or “consider” findings of a State agency medical or psychological consultant.  This provision would appear to permit a State agency examiner to overrule the opinion of a State agency medical consultant.  We submit that this is an ill conceived way to render the medical portion of the disability decision.  Disability examiners have highly variable on-the-job training in medical issues.  Certainly, they do not ordinarily have any clinical experience with physical or mental disorders nor do they have formal “medical” training apart from what they have received from the State agency.  We are not aware of any formal curriculum that is university based -- undergraduate or graduate level to attain the status of disability examiner.  Physicians have met undergraduate college requirements, four years of medical school and several additional postgraduate years of residency training.  It also seems likely that most physicians working for a state agency would have considerable additional clinical and evaluative experience.

It is outrageous that SSA would propose to permit the possibility that a disability examiner’s opinion could override that of a physician expert.  State agency medical consultant employees or contractors who are involved in making disability decisions should be highly trained in disability rules and in offering their opinions.  We fail to understand the rationale that would permit a substantially less trained individual to “weigh” or “consider” physician expert opinions that could lead to the result wherein the disability examiner would have the authority to impose a different opinion. That opinion can be construed as medical in nature, potentially in violation of state medical licensing laws and, contra to section 221(h) as noted above. 

Further, what exactly are the factors that a disability examiner would consider in order to override or limit the opinion of the State agency’s own medical expert?  We see no articulation of those in this notice and wonder what they could be. 

Separately, if the State agency recognizes that a particular opinion from a medical consultant is inconsistent with rules or medically not supportable, then that is a training or personnel issue rather than a problem to be handled via a regulation that permits significantly less trained individuals to potentially routinely substitute their opinion for that of an expert physician opinion. If there is a problem with the opinions of an individual medical consultant then the DDS should have a process for resolving the issues surrounding the opinion.   

Section 404.1529

Proposed revised subsection (b) also similarly denies the disability claimant the protection of section 221(h) by the proposed discretionary authority given to the disability examiner as to the determination whether the claimant’s medically determinable impairment(s) could be reasonably expected to produce the claimant’s alleged symptoms.  It is similarly flawed for the obvious reasons we have already noted above.  This subsection must not include this proposed rewrite.

Section 404.1546 

We also strongly oppose the provision that permits the disability examiner to make decisions regarding mental or physical residual capacities without the concurrence of a medical consultant.  Such a proposed change violates section 221(h), and as stated above, such decisions involve a complex interplay of physical and mental factors with occupationally-related factors to determine such things as lifting, carrying, sitting, restrictions, or in the case of mental disorders alone, the ability to get along with others, the ability to persevere at tasks, etc.  Examiners simply to do not have the clinical experience that would permit them to make such decisions.

Section 404.1615

APA opposes giving disability examiners the authority to make portions of disability decisions insofar as the decision involves conclusion about a medical issue on the basis of an analysis of medical evidence.  We also oppose any attempt to permit non-physicians to make a decision that “no medically determinable impairment” is present in a case.  The diagnosis of medical conditions falls under state laws governing the practice of medicine, and it is inappropriate for SSA to covertly subvert traditional licensing laws governing the practice of medicine. As we have repeatedly stated earlier, disability examiners do not have the expertise or training to make medical diagnoses nor to determine whether there is a medically determinable impairment present.   We maintain that rendering a decision regarding the presence of a medically determinable impairment is inseparably intertwined with the diagnoses of medical conditions.

Section 404.1616

We object to the description of a medical consultant in this section of the NPRM.  A medical consultant is a person, not an object so the section should be labeled as “who” is a medical consultant, not “what” is a medical consultant.  Further, this section should be amended to indicate that a medical consultant is more than just “a person who is a member of a team that makes disability determinations in a State agency.”  This section and within sections 404 and 416 overall, it should be highlighted that there are certain training, degree and licensing requirements that qualify one to be a medical consultant.   The term “medical consultant” should be consistent with both everyday language and with current scientific and medical terminology.  The term “medical consultant” should be reserved for individuals who are medical doctors (M.D. & D.O.), and should not be applied to others such as speech and language pathologists who are not considered “medical consultants” in either the world of healthcare or in everyday language.  We do not understand why SSA would wish to confuse the public by using such terminology.

Conclusion

The APA has provided significant and substantive reasons for opposing this proposed regulation.  As we have shown, proposed revisions violate section 221(h) of the Social Security Act, as amended.  Further, if this proposed regulation is adopted, the result will be the institutionalization of a significantly diminished role for physicians in the disability determination process, which can only have a negative effect on the rights of claimants to disability benefits, and particularly for those suffering from a mental illness. 

Sincerely,
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Steven M. Mirin, M.D.

Medical Director

American Psychiatric Association
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