December 23, 2003

Jo Anne B. Barnhart, Commissioner
Social Security Administration
6401 Security Boulevard

PO Box 17703

Baltimore, MD 21235

RE:  
Invitation to Comment on 20 CFR Parts 404 and 416


Notice of Proposed Rulemaking, October 27, 2003

Reinstatement of Entitlement to Disability Benefits

Dear Commissioner Barnhart:

On behalf of the Council of State Administrators of Vocational Rehabilitation (CSAVR), I would like to thank you for the opportunity to comment on the Notice of Proposed Rulemaking (NPRM) published on October 27, 2003 and addressing the reinstatement of entitlement to disability benefits as provided for in Public Law 106-170, The Ticket to Work and Work Incentives Improvement Act of 1999 (TTWWIIA).  Expedited reinstatement to disability benefits (EXR) was included in TTWWIIA as one of several "work incentives" intended to encourage Social Security disability beneficiaries to risk engaging in self-sustaining employment.  The EXR process was intended to assure a smooth transition back to the benefit rolls in the event that a beneficiary’s work attempt with earnings above substantial gainful activity (SGA) is not successful over a long period of time.  
CSAVR would like to submit the following comments on specific provisions in the NRPM.

Special Circumstances -- Section 404.1592e and 416.999c – These provisions set out the criteria which SSA will use to evaluate whether someone seeking EXR is unable to reach SGA because of his or her medical condition.  Section 404.1592e(a) establishes the criteria for determining whether a beneficiary is unable to do substantial gainful activity due to his/her medical condition.  The NPRM states that SSA "will consider special circumstances that permitted you to go to work despite your impairment to have been removed, for instance, when your employer terminates you during a general layoff from a job that you performed under special circumstances or you must stop that work due to a natural disaster."  

The NPRM describes several different scenarios in which a beneficiary loses a job and how SSA would rule whether or not the individual met the criteria for EXR.  In example 2, SSA describes an individual, "Mr. L", who gets laid off from his job at a plant when the owners decide to retool.  Because he does not meet any of the "special circumstances" identified in paragraph (d) of that section, SSA proposes disqualifying Mr. L for EXR.
The special circumstances referred to in paragraph (d) are defined in section 404.1573(c) and 416.973(c) as follows:
"(c) If your work is done under special conditions. The work you are doing may be done under special conditions that take into account your impairment, such as work done in a sheltered workshop or as a patient in a hospital. If your work is done under special conditions, we may find that it does not show that you have the ability to do substantial gainful activity. Also, if you are forced to stop or reduce your work because of the removal of special conditions that were related to your impairment and essential to your work, we may find that your work does not show that you are able to achieve SGA. However, work done under special conditions may show that you have the necessary skills and ability to work at the SGA level. Examples of the special conditions that may relate to your impairment include, but are not limited to, situations in which—

(1) You required and received special assistance from other employees in performing your work;

(2) You were allowed to work irregular hours or take frequent rest periods;

(3) You were provided with special equipment or were assigned work especially suited to your impairment;

(4) You were able to work only because of specially arranged circumstances, for example, other persons helped you prepare for or get to and from your work;

(5) You were permitted to work at a lower standard of productivity or efficiency than other employees; or

(6) You were given the opportunity to work despite your impairment because of family relationship, past association with your employer, or your employer's concern for your welfare."

Ordinarily, this list represents a fairly comprehensive set of circumstances that could be considered when SSA assesses a beneficiary’s ability to engage in SGA.  However, many sectors of the marketplace are at risk to significant dislocations.  Furthermore, despite indications of recovery, the economy does not seem to be producing a corresponding amount of jobs and the unemployment rate is still higher than it has been in years.  Individuals who have left the disability rolls only recently to try to work are among the most likely to be negatively impacted by changes in the job market that are beyond their control.  If a former beneficiary like Mr. L in example 2 cited above is laid off and his situation does not fit into any of the special circumstances in existing regulations, what recourse does Mr. L have?  Perhaps he can seek unemployment compensation if his previous work history covers several years.  However, it is likely he will no longer have health insurance through his employer and his condition will deteriorate to a point where he could easily reapply for benefits.  This seems like a rather severe penalty to impose on an individual simply because the job he held has disappeared.  Indeed, many beneficiaries calculating the pros and cons of returning to work may view the potential of layoffs as a risk too great to be overcome.  Unless precluded by statute, CSAVR believes SSA should allow EXR for any former beneficiary affected by layoffs, natural disasters or other loss of employment [other than seasonal reasons] even if special circumstances are not present.
Reinstatement Denial – Section 404.1592c outlines the criteria to be used in identifying beneficiaries who are entitled to EXR.  Under proposed subsection (b), SSA would not reinstate individuals who have previously filed a request for expedited reinstatement and were denied that request because SSA determined that the beneficiary was not disabled under the medical improvement review standard or that the beneficiary did not have a current impairment(s) that was the same as or related to the impairment(s) that was originally used as the basis for his/her prior entitlement to that benefit.  In addition, SSA would not reinstate benefits for a beneficiary who was previously determined no longer disabled based upon the medical improvement review standard in 404.1594 because – (i) SSA conducted a continuing disability review on a disability entitlement, such as a disability benefit, a disabled child benefit, a disabled widow(er) benefit or Medicare entitlement based on Medicare qualified government employment, or (ii) SSA conducted a medical review on the beneficiary’s Medicare entitlement that had been previously continued under 42 CFR 406.12(e)."  The NPRM uses similar criteria for Title XVI beneficiaries in section 416.999a.
These sections seem to imply that an individual is able to use EXR only once during any period of eligibility and therefore fails to take into account the cyclical or recurrent nature of many disabilities.  For example, this policy could prove particularly harmful to individuals with mental illness or multiple sclerosis whose conditions improve with medication and are found to be no longer disabled under the medical improvement standard.  It appears such individuals would have to allow their condition to deteriorate before they were allowed to use EXR. Furthermore, under this policy, a former beneficiary could request EXR in the first 12 months after benefits termination and return to the benefit rolls.  However, if he or she subsequently returned to the workforce before the end of the 60 month EXR window and again needed EXR because of a new disability, this policy makes that option unavailable.  
As written, the NPRM appears to limit the effectiveness of EXR as a work incentive by eliminating the ability of beneficiaries to use this measure more than once.  This section also forces people with disabilities, benefits planners and SSA staff to have a level of understanding of these provisions that may not be prevalent in all places around the country.  Subsection (b) should be time limited if not eliminated in its entirety.
Provisional benefits and overpayments – Sections 404.1592f and 416.999d clearly follow the statute in stipulating that provisional payments will not be considered overpayments unless the beneficiary knew or should have known he or she did not meet the requirements for reinstatement.  However, CSAVR is concerned about SSA's timeliness in making reinstatement determinations within the six month timeframe provided by Congress within which provisional payments are to be made.  There have been numerous reports of beneficiaries' provisional payments being suspended after six months but before SSA has made a decision about reinstatement.  If a local Disability Determination Service (DDS) is unable to make an EXR determination within six months, either that decision should be made by the federal DDS or SSA should ask Congress to change the law to permit provisional payments until a determination is made.
Ticket to Work Program – EXR is a distinct and separate part of The Ticket to Work and Work Incentives Improvement Act of 1999 (P. L. 106-170), independent of other components of the law such as Ticket to Work program.  However, use of EXR by a beneficiary using a Ticket could have an adverse impact on that beneficiary's ability to return to the workforce under the Ticket to Work program.  Beneficiaries returning to the rolls under EXR will be reinstated under their previous period of eligibility and will therefore not be entitled to a new Ticket.   Consequently, if most of the outcome payments have been made on a beneficiary's Ticket, the Ticket's value to employment networks will have been significantly diminished.  Without access to a new Ticket, the options available to beneficiaries will be limited to seeking services from the State Vocational Rehabilitation (VR) agency or remaining on the disability rolls indefinitely.  To address this issue, CSAVR recommends that SSA provide some means for a beneficiary using EXR to obtain a new Ticket.  If this cannot be done within the scope of the current provisions in law, CSAVR recommends that SSA, at a minimum, ensure that the consequences of using EXR on future use of the Ticket program are fully explained to beneficiaries when they first seek reentry to the Social Security disability rolls.  
CSAVR has heard that some people are thinking about recommending that the special circumstances requirement for access to the EXR process should not be applicable to beneficiaries who have used their tickets to obtain services and enter employment.  This would mean that a beneficiary who used his/her ticket to secure employment would be able to seek EXR regardless of why that beneficiary lost his/her job, while a beneficiary who went to work without using his/her ticket would be subjected to the criteria for determining access to EXR as proposed in the NPRM.  CSAVR would not support such a recommendation because it would provide for differential treatment of beneficiaries depending on whether or not they used their tickets to go to work.  This would have an impact on the voluntary nature of the Ticket to Work program, possibly forcing people to use their tickets when they otherwise would have chosen not to use them.  It would also negatively impact those beneficiaries who are not ticket-eligible but are interested in seeking assistance in going to work.  Beyond the differential treatment permitted by law (e.g., SSA defined who is ticket-eligible in regulation), any policy the Social Security promulgates must provide equitable treatment for all beneficiaries with disabilities.
Again, I would like to thank SSA for providing this opportunity to comment on the NPRM on EXR.  CSAVR and individuals VR agencies look forward to working with SSA as you work to improve employment opportunities for individuals with disabilities.
Sincerely,
Carl Suter

Executive Director
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