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Commissioner of Social Security

PO Box 17703

Baltimore, Maryland 21235-7703

Dear Commissioner:

The National Association of Disability Examiners (NADE) welcomes this opportunity to offer comments on the “Revised Medical Criteria for Determination of Disability, Musculoskeletal System and Related Criteria”.  Revisions to the musculoskeletal listings demand careful scrutiny because a vast portion of disability claims are adjudicated under these listings.  These proposed changes will, therefore, significantly impact DDS operations.  

Earlier comments regarding the new musculoskeletal listings cautioned that these listings may result in the need for more documentation for these claims, resulting in higher administrative costs while also increasing the processing time for these cases.  We concur with these comments.  

NADE has supported SSA’s process unification initiatives and the need to improve the accuracy and quality of decision making.  We concur that the need to assess functional ability is important in determining disability.  A majority of disability claims adjudicated under the musculoskeletal listings already require some degree of functional assessment.  We perceive that the new listings, which propose to introduce additional subjective criteria to the listings, represent an extension of the process unification initiatives.  However, SSA has historically inadequately funded the costs of implementation of these initiatives and has failed to follow up to ensure their successful implementation. We are pleased to see recognition that there will be “some administrative costs associated with these final rules.”   However, it is essential for SSA to offer concrete evidence that the real costs of implementing the new listings have been considered and that adequate resources have been allocated to ensure successful implementation. We believe one of the largest obstacles to the successful implementation of new disability policy in the past has been SSA’s failure to adequately plan for the costs of the implementation of new disability policy.    

With additional subjective criteria added to the listings, the number of disability claims that can be adjudicated quickly will be reduced and the need for adjudicators to seek more documentation of functional ability will increase.  It is important for SSA to demonstrate that these factors have been considered.  SSA should expect that the need for more documentation will result in an increase in the costs associated with case development as well as increasing the time required to adjudicate each case.  This will have a negative impact on production statistics.  It is unrealistic to believe that adjudicators have an infinite amount of time to pursue additional documentation requirements.  The additional time spent on these cases will have to be created from overtime or additional staffing.  Higher production costs + higher processing times may be an equation that is viewed by the public as a poor business practice.  This may lead to a decline in public confidence in the disability program.  

We were baffled by SSA’s response to earlier comments regarding the need for additional documentation that, “We are not convinced that, even if there are more decisions at steps four and five of the sequential evaluation process, this will result in more development and increased processing time.”  We strongly dispute any suggestion by SSA that adjudicating claims at steps four and five in the sequential evaluation process can be done as quickly and as efficiently as claims decided earlier in the process.  It is far easier and less time consuming to process claims earlier in sequential evaluation when only medical factors are considered.  Claims that require subjective consideration of functional abilities and other vocational factors will require more time to develop than claims that are decided on the basis of objective medical factors alone.  SSA is ignoring reality to believe otherwise.  SSA has also indicated that they do not feel that additional contact with claimants will be necessary to secure information regarding functional ability.  We would simply ask the question, “If not from the claimants or other third parties, where does SSA believe that adjudicators will obtain this information?”  If, as expected, the revised listings result in more decisions at steps four and five of sequential evaluation, then this will clearly result in more development costs and increased processing time.
It is essential that the Social Security Administration and the Congress recognize that any listings which stress a finding of disability on the basis of how the individual is functioning will require more development and increase the complexity of the decision making process.  This should be clearly evident from the increased subjectivity and documentation requirements of the mental listings and the impact this has had with regard to the adjudication of these claims.  The proposal to add functionality to the musculoskeletal listings will have a similar impact.  It is essential that adequate resources be provided, including appropriate staffing levels and training, to ensure that the new listings are implemented appropriately, fairly and uniformly.

In order to promote national uniformity in the development and adjudication of disability claims, NADE has consistently expressed the need for ongoing, joint training for adjudicators and QA reviewers at all levels.  Unfortunately, this has not occurred.  With regard to these new listings, SSA stated, “...as always, we will train our adjudicators on the final regulations so that they will be familiar with the new criteria.”  Based on past experience, we do not believe this response adequately addresses the need for training and education.  The new listings differ significantly from the current listings and ongoing, joint training is essential for successful implementation.  

The revised listings increase the subjectivity involved in decision making.  Therefore, we believe it is important for all components to be trained together so that future decisions made using these new listings are as consistent as possible and do not result in an increase in the number of errors charged by the federal review components.  If the new listings are to be implemented uniformly, then all components of the disability program, including DDS adjudicators, Administrative Law Judges, and the federal review components must receive comprehensive, ongoing joint training.  

It is also important that the language used in the new listings be clear to all adjudicators.  SSA must avoid the use of ambiguous terminology or use of terms that could be open to different interpretations.  For example, the NPRM states, “Measurements of joint motion are based on the techniques described in the chapter on the extremities, spine, and pelvis in the current edition of the ‘Guides to the Evaluation of Permanent Impairment’ published by the American Medical Association.”  Although this publication may be, “...used throughout the country by physicians and surgeons”, we do not believe it is readily available in most DDSs or Hearing Offices.  Also, while we recognize that the reference to the “current edition” is intended to “ensure that only the most current standards are used,” the use of such terms are open to differences in interpretation and they do not promote decisional uniformity.    Limitation of motion is a significant and relevant finding in the musculoskeletal listings.  To ensure consistency and uniformity, the techniques used to measure this should be described in the listings themselves, rather than by reference to a publication not readily available to most adjudicators.

We do not, at this time, support the removal of current listing 1.05B (osteoporosis) or listing 1.08 (osteomyelitis or septic arthritis).  While the number of applicants alleging disability under these listings may be relatively small, that should not be the basis for removing these listings.  Rather, it may be an argument for their retention.  An experienced adjudicator could recognize the nature and functional implications of these impairments whether or not they are included in the listings.  However, the reality is that the DDSs are losing experienced staff at an increasingly rapid rate.   Under these circumstances, impairments that are rarely seen could be overlooked by adjudicators with limited experience.  Therefore, we would urge that these listings be retained.

Finally, the need for proper public education should be addressed.  The public must be educated about the shift in focus created by these new listings.  The medical community, from which we derive the objective medical evidence that is used as the basis for our subjective assessment of functional ability, should be properly educated in how they can best assist adjudicators with the responsibility to assess functional ability.  

NADE supported the effort by SSA to develop these revisions.  We are pleased that advances in medical technology, diagnosis and treatment have been considered.  We are disturbed by SSA’s apparent attempt to disclaim the impact these changes will have on the disability program.  We are encouraged by SSA’s statement that, “We will carefully monitor these musculoskeletal listings to ensure that they continue to meet program intent…”  We believe careful monitoring by SSA will be essential and we offer the expertise of our Association to assist in this effort.   


Sincerely,

Jeffrey H. Price, President
�EMBED Unknown���
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