December 26, 2003

Commissioner Jo Anne B. Barnhart

Social Security Administration

P. O. Box 17703

Baltimore, MD  21235

Re:  Comments to 68 Fed. Reg. 61162 (Oct. 27, 2003)

Dear Commissioner Barnhart:

These comments are submitted on behalf of the National Organization of Social Security Claimants’ Representatives (NOSSCR) in response to the proposed rules published at 68 Fed. Reg. 61162 regarding expedited reinstatement of disability benefits.

NOSSCR is a membership organization of approximately 3,400 attorneys and others from across the country who represent claimants for Social Security and Supplemental Security Income (SSI) benefits.  Collectively, we have many years of experience in representing claimants at every level of the administrative and judicial process.  NOSSCR is committed to providing the highest quality representation and advocacy on behalf of persons seeking Social Security and SSI benefits.

As a general comment, the proposed rules are overly complex.  As a result, rather than acting as an incentive, they could act as a disincentive to return to work.  The congressional intent behind the expedited reinstatement  (EXR) provision in the Ticket to Work and Work Incentives Improvement Act (TTWWIIA) was to encourage disability beneficiaries to return to work by ensuring that benefits would be restored quickly if they were unable to continue working.  EXR was intended to be a simple process and easy to understand.  Unfortunately, the proposed rules have created a complicated process that is difficult to follow and could undermine the original intent of the provision.  Not only might some individuals file new applications when it would be more advantageous to go through the EXR process, but even worse, some might simply avoid taking the chance of returning to work, in fear of forever losing benefits.

Specific comments are discussed below.

· The statute does not require that SGA end because of a medical condition or that “special circumstances” exist if the job ended for reasons unrelated to the medical condition.
Under the proposed rules, EXR is available if the individual stopped performing SGA “because of your medical condition.”  Proposed sections 404.1592b and 416.999.  The proposed rules thus require that the reason(s) for inability to engage in SGA be related to the individual’s medical condition, unless “special circumstances” exist, as described in 20 C.F.R. §§ 404.1573(c) and 416.973(c).  Proposed sections 404.1592e and 416.999c.  The “special circumstances” exception will apply even if the job is terminated due to a general layoff, so long as the job was performed under “special circumstances.” 

The proposed rules are not consistent with the statute, 42 U.S.C. § 423(i)(1)(B), which does not require that SGA end because of the medical condition.  It only requires that the individual’s disability “renders the individual unable to perform substantial gainful activity.” 42 U.S.C. § 423(i)(1)(B)(iii).  Nothing in this language requires that the individual lose the job due to the medical condition.  It simply requires a showing that he or she can no longer engage in substantial gainful activity.

Similarly, the proposed rule allowing an individual to file for EXR if the lost job was performed under “special circumstances,” regardless of the reason for the termination, is a limitation that is not authorized by the statute.  Further, from the individual’s perspective, this provision also could act as a work disincentive.  Beneficiaries may be reluctant to return to work if there is a fear that should the job disappears for reasons beyond their control, e.g., general layoffs, they may have great difficulty regaining cash benefits and health care.  A decision this important should not depend on the individual being required to know whether “special circumstances” exist and understanding the fine distinction drawn in the proposed rule.

· EXR determinations are not being made within six months.
In many cases, EXR determinations are not being made within six months and individuals are losing their cash and medical benefits, while waiting for a decision.  This “lost time” is exacerbated by the fact that if EXR is ultimately denied, the EXR claim becomes a new initial application.  This failure to promptly make EXR determinations further acts as a work disincentive.  SSA needs to find a way to expedite EXR determinations or ask Congress for an extension of the six-month period for provisional benefits.

· The 24-month reinstatement period is confusing and difficult to use.
Proposed section 404.1592g(d) provides that reinstated benefits will not be paid for any months of SGA during the 24-month initial reinstatement period.  In practical terms, individuals will be required to report earnings on a monthly basis to ensure correct payment.  SSA offices are not capable of processing wage reports in a timely manner at this time.  This again could act as a work disincentive.

· Dependents should not be required to file a new application.
The proposed rules correctly reflect the statute, 42 U.S.C. § 423(i)(5), which provides that dependents are not required to file a new application to have benefits restored under EXR.  However, the POMS contradicts the statute and requires that a new application be filed.  POMS DI 13050.001B.4.  SSA needs to correct the POMS section immediately since it is the only instruction that currently exists.

· There should not be a strict rule precluding more than one EXR request.

The proposed rules preclude an individual from filing again for EXR if it has been denied on the first request.  Proposed sections 404.1592c(b)(1) and 416.999a(b)(1).  This needs to be reconsidered in light of the cyclical nature of some impairments.  For instance, it is possible that the first EXR request was denied because the individual’s condition had improved somewhat, but then the condition could worsen so that the individual is unable to work.  EXR should not be foreclosed in these situations.

· There should be a better effort to distinguish between EXR and new applications.
To maintain a simple process, there should be a clear, separate form to be used for EXR requests, tailored to the EXR requirements.  SSA also should explain in the regulations that deciding whether to seek EXR or file a new application may be difficult, since each process has its own positive and negative aspects.  Individuals should be encouraged to seek advice from well-trained SSA workers or BPAO workers.

Sincerely,

Ethel Zelenske

Director of Government Affairs

National Organization of Social Security Claimants’ Representatives

1101 Vermont Avenue, NW  Suite 1001

Washington, DC  20005

Phone:  202-216-0030

Fax:  202-216-0031

Email:  nosscrdc@worldnet.att.net
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