August 26, 2004

Commissioner of Social Security

P. O. Box 17703

Baltimore, MD  21235-7703

Re:  Comments to Proposed Rule on Mandatory Exclusion of Health Care Providers and Representatives, 69 Fed. Reg. 40338 (July 2, 2004)

Dear Commissioner:

These comments are submitted on behalf of the National Organization of Social Security Claimants’ Representatives (NOSSCR) in response to the proposed regulations dealing with the Mandatory Exclusion of Health Care Providers and Representatives, 69 Fed. Reg. 40338 (July 2, 2004).  NOSSCR has over 3000 members who are attorneys and nonattorneys and who represent claimants for Social Security and Supplemental Security Income benefits.  Collectively, we have many years of experience in representing claimants at every level of the administrative and judicial process.  NOSSCR is committed to providing the highest quality representation and advocacy on behalf of persons who are seeking Social Security and SSI benefits.

We strongly support efforts to maintain the integrity of the Social Security and SSI disability programs.  We also recognize the important role of representatives in the disability process and the responsibility to provide high quality representation.  The 1999 statute which these proposed rules would implement, 42 U.S.C. § 1320b-6, imposes an additional penalty of mandatory exclusion on those health care providers and representatives who engage in fraudulent or similar behavior.  However, given the severity of this penalty, Congress recognized the need to provide a fair appeals process and included a provision for review and appeal of exclusion decisions.  

Most of our comments address the procedural aspects of the appeals process in the proposed rule.  Before addressing these concerns, we have comments about two statements in the prefatory Summary and Supplementary Information:

· The first sentence in the “Background” on page 40338 states:  “There is no provision under the present law to exclude representatives and health care providers convicted of violations from further participation in Social Security programs.”  This sentence is confusing since current law, enacted nearly five years ago in December 1999,  does exclude these individuals.

· The “Background” refers to a 1998 GAO report which found that the SSI program was vulnerable to fraud and abuse.  To be accurate, in January 2003, the GAO found that SSA had made sufficient progress in improving the SSI program’s financial integrity and management to justify removing the SSI program from its “high risk list.”  High-Risk Series: An Update, GAO-03-119 (Jan. 2003).

COMMENTS ON PROPOSED REGULATIONS

(   Proposed §§ 404.1503b(e)(2) and 416.903b(e)(2) – “Permanent exclusion”  

These proposed sections provide that a permanent exclusion, which is permitted by the statute, will be imposed “upon the first or second excluding event if two or more” of a list of eight events exist.  Our concern is that the list of eight events does not appear in the statute and we question the regulatory authority for penalties beyond those set forth in 42 U.S.C. § 1320b-6(a).  

Specifically, while 7 of the eight events are related to criminal convictions or civil monetary penalties with fairly serious consequences, one event is the failure to report an “excluding event” as required by proposed §§ 404.1503b(v) and 416.903b(v), discussed below.  The statute, 42 U.S.C. § 1320b-6(h), requires the individual to inform the Commissioner whether he or she has been convicted of a violation described in 42 U.S.C. § 1320b-6(a).  Given that the statutory reporting requirement refers to a conviction of a violation described in 42 U.S.C. § 1320b-6(a), we question whether the statute authorizes “failure to report” as an “event” that could lead to a permanent exclusion per proposed §§ 404.1503b(e)(2) and 416.903b(e)(2).  We also are concerned about imposing a permanent exclusion for failure to report that relies on mail.  Given the current lack of guarantee that mail is received at SSA, the fact that this failure to report could lead to a permanent exclusion requires more safeguards.

(   Proposed §§ 404.1503b(h) and 416.903b(h) – Waiver of the exclusion 

 As provided by the statute, the proposed rule provides for waiver of the exclusion if the individual is “the sole source of essential services in a community.”  The Commissioner’s waiver decision is not subject to review.  The time for filing a waiver request is 30 days, the same period of time to appeal an exclusion determination to an ALJ hearing.  Given the short period of time to file an appeal, the regulation should clarify whether filing a waiver request tolls the time for filing an appeal for a hearing before an ALJ.

(   Right to hearing before an ALJ 

We support the right to request a hearing before an ALJ.  The right to a hearing before an ALJ is central to the fairness of the adjudication process.  This is the right to a full and fair administrative hearing by an independent decisionmaker who provides impartial fact-finding and adjudication.  We have comments about specific provisions in the proposed procedure at this stage.


1.  Selection of ALJs.  The Association Commissioner for Hearings and Appeals (or designee) will select an ALJ to appoint an ALJ to conduct the hearing.  Proposed §§ 404.1503b(i) and 416.903b(i).  Will there be a special cadre of ALJs who have been trained to hold these hearings?  Will special training be provided to ALJs who conduct these hearings?


2.  When and where to file the request for hearing.  The request for an ALJ hearing must be filed within 30 days, only one-half the 60-day time period provided for other appeals to ALJs.  For consistency, we recommend a 60-day time period.  This longer period also could allow for a decision on the waiver to be made before the ALJ appeal is fully processed.

If the time period remains at 30 days, we recommend that the regulation provide more detail about filing an extension of time to request a hearing as provided in 20 C.F.R. §§ 404.933(c) and 416.1433(c), including cross-reference to “good cause” standards in §§ 404.911 and 416.1411.  The failure to file a timely hearing request is addressed, somewhat, in proposed §§ 404.1503b(i)(3) and 416.903b(i)(3) but only in a negative context, i.e., allowing the ALJ to dismiss the hearing request if he or she does not find “good cause” for an untimely appeal.

We also recommend that the ALJ be required to issue a “show cause” order, allowing the individual 30 days to respond before the case is dismissed.  This is consistent with current procedures regarding untimely hearing requests, see 20 C.F.R. §§ 404.957 and 416.1457,  and also is included in this proposed rule regarding dismissal of a hearing request that fails to state an issue of disputed material fact or law.  Proposed §§ 404.1503b(l) and 416.903b(l).

We also recommend that the regulation include more information on where to file a request for a hearing.  See 20 C.F.R. §§ 404.933(b) and 416.1433(b)(describing where a request for hearing under current procedures can be filed).  


3.  What must be filed with the request for hearing.  At the time the appeal is filed, the individual must submit (1) all evidence to be placed in the record, (2) a list of any witnesses the individual intends to call, and (3) a statement of issues being raised.  Proposed §§ 404.1503b(i) and 416.903b(i).  This provision is not consistent with current ALJ hearing procedures, which do not impose these requirements at the time the hearing request is filed.  

There are many reasons why the evidence or witness list is not available at the time the appeal is filed.  The penalty for failing to submit these items when the appeal is filed is severe – unless there is good cause to excuse the untimely filing, the evidence will not be considered and the witnesses will not be permitted to testify.  To guarantee the opportunity for a full and fair hearing before an ALJ, there should not be a requirement that the individual’s case essentially be completely developed at the time the appeal is filed.  Such a requirement is not imposed in other judicial and administrative contexts.

Like the concern raised above regarding the need to request an extension of time to file a request for hearing, the regulation should state, in an affirmative way, that the individual can request “good cause” for an extension of time to file evidence or the witness list.


4.  Disqualification of ALJ.   Proposed §§ 404.1503b(j) and 416.903b(j) allow the individual to object to the ALJ selected to hear the case.  This is generally similar to the current regulations regarding recusal of the ALJ.  20 C.F.R. §§ 404.940 and 416.1440.  The main distinction is that the current regulations provide that the individual can file the objections with the Appeals Council in the context of a request for review.  Id.  This important provision is not included in proposed §§ 404.1503b(j) and 416.903b(j).  

The individual should have a forum to raise objections to the ALJ’s denial of a request to withdraw from the case, given the potential severity of the exclusion determination and the need to avoid any perception of bias.  However, the decision to withdraw is completely within the ALJ’s discretion and it is the experience of our members that ALJs rarely withdraw.  As discussed below, we recommend that individuals have the right to request review of an ALJ decision by the Appeals Council.  The final exclusion regulations should include a provision stating that the objections to the ALJ can be raised in the appeal to the Appeals Council.


5.  Statement of Issues.  Proposed §§ 404.1503b(i)(2) and 416.903b(i)(2) require the individual to file a statement of the issues being raised when the ALJ hearing request is filed. Proposed §§ 404.1503b(l) and 416.903b(l) allow the ALJ to dismiss any hearing request that fails to state an issue of disputed material fact or law subject to review.  The proposed rule requires the ALJ to issue a show cause order, giving the individual 30 days to respond.  We recommend that this “show cause” procedure also be required before dismissing a case for untimely filing of the hearing request.  See discussion above re proposed §§ 404.1503b(i)(3) and 416.903b(i)(3).

(   Proposed §§ 404.1503b(h) and 416.903b(h) – Appeals Council review
We recommend that the individual have the right to request review of the ALJ decision by the Appeals Council.

The process described in the proposed rule is similar, in some respects, to the Commissioner’s plan to change the disability claims process, which was announced in September 2003.  Under the proposal, the Appeals Council would be eliminated.  Centralized quality review staff would review a sample of ALJ allowances and denials.  If the staff disagrees with the ALJ decision, the claim would be referred to an Oversight Panel for review.  The claimant would have no opportunity to request administrative review of unfavorable ALJ decisions.  The next level of appeal would be to federal district court.

Likewise, the process in this proposed rule provides the individual with no right to request review of an unfavorable ALJ decision.  Instead, the individual (or the agency) can request own motion review by the Appeals Council.  It is then left to the Appeals Council to decide whether to accept own motion review. Recognizing that the future of the Appeals Council is uncertain in light of the Commissioner’s September 2003 plan, we nevertheless recommend that the individual have the right to request review of the ALJ decision.  Apart from fairness issues for the individual, the proposed rule raises a number of issues that merit review and oversight by the Commissioner in these cases, through the Appeals Council, including:

· The decision is not supported by the evidence or other legal error is committed.  

· The ALJ found no good cause for an untimely hearing request and dismissed the case.  

· The ALJ refused to admit evidence because it was submitted after the appeal was filed and found no good cause for the late submission.

· The ALJ refused to take testimony from witnesses because the witness list was not filed when the appeal was filed and found no good cause for the late submission.  

· The ALJ denied a request that he or she withdraw from hearing the case.

· The ALJ dismissed the case for failure to state an issue of disputed material fact or law subject to review.  

By providing review in these cases, the Appeals Council allows the Commissioner to rectify errors administratively, rather than relying on review in the federal courts.

(   Proposed §§ 404.1503b(p) and 416.903b(p) – Judicial review

We support the proposed rule that provides judicial review of the Commissioner’s final decision.  Like the current regulations, we recommend that the final rule include a provision allowing the individual to request from the Appeals Council an extension of time to file a civil action in federal district court.  See 20 C.F.R. §§ 404.982 and 416.1482.

(   Proposed §§ 404.1503b(v) and 416.903b(v) – Reporting requirements

The implementing statute, 42 U.S.C. § 1320b-6(h), requires the individual to inform the Commissioner whether he or she has been convicted of a violation described in 42 U.S.C. § 1320b-6(a).  Given that the statutory reporting requirement refers to a conviction of a violation described in 42 U.S.C. § 1320b-6(a), we question whether the statute authorizes “failure to report” as an “event” that could lead to a permanent exclusion per proposed §§ 404.1503b(e)(2) and 416.903b(e)(2). 

We also are concerned about imposing a permanent exclusion for failure to report that relies on mail.  Given the current lack of guarantee that mail is received at SSA, the fact that this failure to report could lead to a permanent exclusion requires more safeguards.

Sincerely,

Ethel Zelenske

NOSSCR Director of Government Affairs
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