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The HCBS Resource Network Board is pleased to offer comments to the Social Security Administration (SSA) on the proposed rule changes for mental impairment.  We are a cross-disability group funded by the Centers for Medicare and Medicaid to improve home and community-based services for persons with disabilities, particularly on the improvement of consumer-directed services.  The Board is comprised of seven individuals representing persons with disabilities and seven state purchasers of home and community-based services.

Our overriding concern is that the new regulations do not render any current beneficiaries ineligible.  Likewise, the new regulations should not alter the current thresholds of eligibility for individuals with mental impairments.

We note that some individuals that have offered comments have suggested that there are individuals on SSI and SSDI that do not have a bona fide mental impairment.  It is our experience that no one accepts the stigma and discrimination attendant to a mental impairment or the low income levels required for SSI and SSDI eligibility unless it is necessary.  The fact that there may be an occasional fraudulent application should not be allowed to overshadow this fact.  The legal avenues that address fraud should be the tool to attack such fraud.

We hope that SSA will establish and maintain close working relationships with advocacy organizations that include individuals that have experienced a mental illness.  These relationships can serve to give SSA an ongoing source of information concerning the impact of the new regulation on individuals who have experienced a mental illness.

We have addressed our remaining comments under three headings: substantive, process and miscellaneous.

Substantive Comments

The new regulations should rely on established standards such as the DSM-IV and should incorporate by reference future revisions to that document so that the regulations remain current.  We encourage SSA to consider the World Health Organization standards published in the International Classification of Functioning Disability and Health.

In addition to reliance on the DSM-IV and other established standards the regulation should allow for other definitive mental impairments e.g. fetal alcohol syndrome, multiple sclerosis and genetic conditions.  (We expect that genetic research will identify new conditions in the coming years)

The new regulation should recognize the cyclical nature of some mental impairments and should reflect the fact that controlling symptoms with medication and community supports does not eliminate the underlying impairment.  When an individual would otherwise qualify but for medication and/or community supports, eligibility should be found.

The new regulation should acknowledge the reality that some individuals with a mental impairment do not understand that they have the impairment; this characteristic is often a symptom of the underlying impairment and should be given consideration.

The new regulation should provide incentives to work.  These incentives should not be used as a mechanism to reduce eligibility; often it is the supports and services accessible only through benefits obtainable when eligibility exists that enable an individual with a mental impairment to work.  Moreover, the regulation should not penalize those who try to work but are unsuccessful.

Process Comments

The new regulation should use plain language that the general public can understand.

The current eligibility process is too paper-heavy and takes too long.  The new process should comply with the Paper Reduction Act and be streamlined to a significant degree.

The new regulation should acknowledge the reality that some individuals with a mental impairment may have difficulty following directions or understanding SSA instructions.   The regulation should encourage individuals to use an advocate to assist with the process and SSA should develop procedures to assist these individuals to make required appointments and to submit the required documentation of the mental impairment.  The current process is highly cumbersome to the providers that must supply documentation on behalf of applicants.  The new regulation should eliminate duplication and should permit licensed Mental Health workers (under the supervision of a Psychiatrist or Psychologist) to provide assessments.

The new regulation should acknowledge the fact that the date of onset for mental impairment may not be clear.

Miscellaneous Comments

The information that individuals with mental impairments must provide to support their applications for SSI and SSDI is highly personal.  Not only should the new regulation establish that SSA will comply with the privacy regulations established under the Health Insurance Portability and Accountability Act (HIPAA) but SSA should undertake extensive training of all staff in the field to insure that individuals’ privacy interests are protected.

The Notice in the Federal Register and the method offered for comment are inaccessible to many of the individuals that will be most affected by the new regulation.

The new regulation should explicitly address issues of cultural competence; language and cultural barriers are particularly important when evaluating an individual for a mental impairment.

SSA should adopt some form of quality assurance/improvement mechanism that addresses the high number of denials overturned on appeal.  The new process should target either diagnoses or geographical areas that have a higher rate of successful appeals and make adjustments based on factual findings.  Qualified individuals should not have to undergo a lengthy appeal process to receive the benefits to which they are entitled and discriminatory impacts, however defined, should be eliminated so that standards are applied uniformly in all jurisdictions.

Thank you for the opportunity to comment on these important issues.
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