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United Cerebral Palsy

Comments On Representative Payment 

Notice of Proposed Rulemaking 

68 Fed. Reg. 55323 (Sept. 25, 2003)
We appreciate the opportunity to comment on the Notice of Proposed Rulemaking pertaining to Representative Payment, 68 Fed. Reg. 55323 (Sept. 25, 2003).  
We commend SSA for its efforts to establish greater safeguards for the selection of payees and the monitoring of representative payment.  The current proposed regulations are improved from the 1994 proposed regulations.  However, as described in our comments, further changes are needed to ensure that beneficiaries are protected adequately, as intended by Congress.

Representative Payment Generally
 

While we recognize the need to have benefit payments made to a representative for many people, we also strongly advocate for the least possible interference in individual determinations by beneficiaries about how their benefits are used.  In addition, while it is necessary for SSA to increase its monitoring and oversight of payees, SSA must be mindful of not overburdening parents or family members who are attempting to manage a beneficiary’s benefits in his/her best interest.  
Direct payment pending selection of a suitable payee and definition of “substantial harm”

Generally, the statute requires direct payment of benefits pending selection of a suitable representative payee.  There are several exceptions to this general rule, including suspension of benefits for one month if direct payment would cause “substantial harm” to the beneficiary.  There is a presumption of “substantial harm” if the beneficiary is under age 15; legally incompetent; or has drug addiction or alcoholism impairment.  In all other cases, “substantial harm” will be considered on a case-by-case basis.  

When Congress passed the 1990 amendments, it explained in the Conference Report: 

It is not the intention of the conferees to encourage SSA to withhold benefits from a beneficiary whom the Secretary [now Commissioner] has determined to need a representative payee.  The beneficiary should be paid directly if at all possible…The conferees do not wish SSA to view the one month withholding period as a routinely acceptable length of time in which to find a representative payee.

In light of the Congressional intent, the implementing regulations must ensure limited and careful use of the suspension provisions. The proposed regulations are improved and now have two requirements for a finding by SSA of “substantial harm”: (1) direct payment would cause serious physical or mental injury; and (2) the possible effect of the injury would outweigh the effect of having no income to meet basic needs.  (Proposed sections 404.2011, 408.611, 416.611)

However, the “Explanation of Proposed Regulations” contains language that is inconsistent with the proposed regulations and the statute.  We recommend the following changes:

· The explanation states that “substantial harm” will be found where direct payment is expected to result in “physical or mental injury.” 68 Fed. Reg. 55324 (Explanation B.2).  To be consistent with the proposed regulation, the phrase should read: “serious physical or mental injury.”
· The example of substantial harm in the explanation, “the stress associated with handling his or her [the beneficiary’s] own financial affairs,” 68 Fed. Reg. 55324 (Explanation B.2), is vague and overly broad.  This example should be deleted from the “Explanation of Proposed Regulations.”

Unsuitable payees

· Include statutory language
The statute requires that prior to appointment of a “high risk” payee, the Commissioner establish that “such individual poses no risk to the beneficiary.”  (42 U.S.C. § 405(j))  We recommend that this statutory language be included at the outset of these provisions to clarify that the Commissioner’s duty to make this finding applies to all “high risk” payee applicants.

· Previous misuse
A payee who has previously misused benefits is an obvious risk and should be considered for appointment as a last resort.  It is unclear what information SSA will rely upon in making a determination that the person is now suitable for appointment.  SSA needs to articulate a very high standard for re-appointing a person who has previously been shown to be untrustworthy.

We commend SSA for including a requirement that a payee who has previously misused benefits will be closely monitored and subjected to review every three months.

· Creditor payees

Governmental agencies and institutions often act as representative payees for children committed to their care and for adults with mental impairments.  These are some of the most vulnerable beneficiaries since many do not have family and friends to act in their best interests.  Too frequently, a fiduciary/creditor conflict of interest arises in these cases.  As representative payee, the governmental agency or institution has a fiduciary duty to act in the individual’s “best interest.”  However, the payee is also a creditor, seeking to reimburse itself for the cost of care.  


The proposed regulations would permit an institution to act as a payee with virtually no safeguards.  (Proposed sections 404.2022(d)(3), 408.622, 416.622(d)(3))  While recognizing that there is no one else to act as payee for these individuals, there still is a need to provide closer oversight of governmental agencies and institutions.


To rectify this problem, we make the following recommendations to ensure that a creditor institution, acting as a payee, fulfills its fiduciary duties on the beneficiary’s behalf.

· Prior to appointment of a creditor institution as a payee, the beneficiary must receive a written notice that, in clear and simple language, states that if the institution is appointed payee, then the beneficiary’s benefits will be available to him or her upon release from the institution.

· The regulations should require that institutional payees develop procedures for making annual individualized assessments of the current and reasonably foreseeable needs of beneficiaries, considering more than just the financial needs of the institution as a creditor.  

While payment for shelter and food is a priority use of benefits, “current maintenance” for persons in state institutions includes expenditures for items that will aid in the beneficiary’s recovery or release or personal needs items.  These needs often are not met, raising questions about whether the benefits are being used in the individual’s best interest.

· Another problem is that in some cases, a governmental agency or institution is selected as representative payee even where family or friends are available and willing to serve as payee.  This is inconsistent with SSA’s preference list, embodied in its regulations, that ranks governmental institutions and agencies after family or friends.  Language should be included in the prefatory Explanation section that emphasizes the need to follow the regulatory preference list. For example, the current POMS states that if the SSA worker becomes aware of a potential payee candidate who is equal to or higher than the payee applicant (in this case, an institution or governmental agency) on the preference list, the candidate higher on the list should be contacted to find out if he/she wishes to file before the institution/agency payee applicant is appointed.  

Investigation of payee applicant

We support SSA’s implementation of the statutory requirement for face-to-face interviews of payee applicants.  (Proposed sections 404.2024, 408.624, and 416.624)  We also recognize the need for a hardship exception.  While recognizing the administrative difficulties, we recommend that SSA make home visits to payee applicants unable to visit an SSA office for a face-to-face interview.  

Advance notice of payee appointment

We support the changes regarding written notice, clarity of language and the explanation of a beneficiary’s rights.  (Proposed sections 404.2030, 408.630, and 416.630)  


We also support the advance notice provision that the beneficiary has ten days from receipt of notice to protest the proposed payee appointment before payment is certified to the payee.  However, because ten days is a relatively short period of time, SSA should consider allowing fifteen (15) days to object.

Payee accounting for use of benefits


We support the change that establishes annual monitoring, including an accounting of how benefits are used, for all representative payees.  (Proposed sections 404.2065, 408.665, and 416.665)  In light of the previous discussion regarding institutional and agency payees, we also urge SSA to increase oversight of governmental agencies and institutions.  While institutions are subject to onsite reviews every three years, we see no reason why they should be exempted from submitting reports or other type of oversight.

Liability for restitution of misused benefits


We support the new provision that requires SSA to “make every reasonable effort to obtain restitution of misused benefits so that these benefits can be repaid to you.” (Proposed sections 404.2041 (a), 408.641, and 416.641(a))  Under the current statutory provision, it is extremely difficult for a beneficiary to obtain restitution from SSA.  The beneficiary must: (1) prove SSA’s “negligent failure” to investigate; and (2) show a causal connection between SSA’s “negligent failure” and the payee’s misuse of benefits.


To ensure that beneficiaries are protected adequately when benefits are misused, the regulations should clarify the appealability of a “no misuse” determination.  The proposed changes provide that a request for restitution is an “initial determination” subject to SSA’s administrative review process.  (Proposed sections 404.902and 416.1402) 


We recommend that the regulations provide that a finding of “no misuse” is appealable. In a January 15, 1992 Teletype Instruction implementing the 1990 statutory changes, SSA determined that a beneficiary’s allegation of misuse would be considered an implied request for restitution, since “misuse” is an necessary factor for restitution, which is clearly appealable.  To clarify this, the regulations should state that a finding of “no misuse” is an initial determination and appealable.

In addition, we urge that SSA ensure that records are preserved and available regarding what SSA has done to investigate whether payees were initially properly investigated and appointed and whether SSA properly monitored the payee's performance or properly responded to the beneficiaries' complaints of misuse.  Without such records, it would be extremely difficult for a beneficiary to show that SSA was negligent in order to recoup misused benefits.

Training of Representative Payees

In addition to the changes recommended above, we recommend that SSA develop better training for representative payees.  Many payees, including organizational/government payees, do not realize that they have a fiduciary duty to the beneficiary, do not understand the scope and limitations of their duties, do not understanding their reporting responsibilities, do not understand the rights of the beneficiaries, do not understand the resource rules, and do not understand the SSI or SSDI program rules well enough to help beneficiaries avoid problems like termination and overpayments.   Expanded and improved training by SSA and better on-going resources are necessary.  We urge SSA to invest efforts in this area to improve the representative payee services received by beneficiaries.
Additional Safeguards

SSA should consider establishing a complaint procedure for beneficiaries regarding their representative payees.  A simple and visible complaint procedure could assist SSA in monitoring payees, particularly if coupled with a periodic questionnaire sent to beneficiaries regarding the quality of the payee services they receive.

-----------------------------------------

Thank you for this opportunity to comment on the proposed regulations regarding representative payment.  If you have any questions on the above, please contact Marty Ford at (202) 783-2229. 

