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STATE OF WASHINGTON 

DEPARTMENT OF SOCIAL AND HEALTH SERVICES

MEDICAL ASSISTANCE ADMINISTRATION 

PO Box 45530 ( Olympia WA ( 98504-5530 

RECOMMENDATIONS

FOR EVALUATING PERSONS WITH MENTAL DISORDERS FOR

SOCIAL SECURITY DISABILITY DETERMINATION
June 2003

Washington State Department of Social and Health Services (DSHS), Medical Assistance Administration (MAA) is submitting comments in response to the Social Security Administration’s (SSA) request for input to proposed rulemaking regarding the evaluation of mental disorders of adults and children.  These comments were developed jointly with representatives from Medical Assistance Administration, Mental Health Division, Children’s Administration, Aging and Disability Services Administration, Division of Employment and Assistance Programs and the Division of Alcohol and Substance Abuse.  

Our recommendations are predicated on improvements in the system that will protect the rights of people with disabilities, guaranteed under ADA, to access the services they are entitled to.  

To obtain needed services, the applicant must be able to navigate the system.  We believe that SSA can improve access and cultural sensitivity by making reasonable modifications to certain policies, procedures, and practices that in our view inadvertently deny or impede access to individuals disabled by learning, cognitive or mental impairments.

We offer the following recommendations in the tradition of helping vulnerable clients maximize their potential by providing quality health care and making fair, accurate and timely disability determinations.  
RECOMMENDATIONS
Our recommendations fall into five categories as presented below, which include brief discussions on selected points: 

· Employment Related Requirements 

· Substantial Gainful Activity

· The Role of “Structured Environment”

· Diagnostic Considerations

· Accessibility 

EMPLOYMENT RELATED CONCERNS    
1. Continue to develop, implement and evaluate policy options for making work pay for both applicants and beneficiaries. 

2. Facilitate development and implementation of demonstration projects under TWWILA that allow gradual rather than precipitous reduction of SSDI case benefits. 

3. Pursue legislation that would provide the same work incentives for SSDI beneficiaries that are allowed under Sections 1619(a) and (b) of the Act - beyond demonstration projects. 

4. Apply the same rules and incentives to/for both recipients and applicants. 

5. Waive consideration of successful work when assessing functional behaviors and/or level of severity used to determine eligibility.

Discussion

While efforts to encourage people with disabilities to work is a growing trend under the Ticket to Work legislation and the New Freedom Initiative, the basic definitions of "disability" and "ability to work" remain as mutually exclusive concepts within the SSA rules.  Disparities continue to exist between work incentives made available under Supplemental Security Income (SSI) and Social Security Disability Insurance (SSDI) programs for applicants and/or beneficiaries.  

For Example:

· Under 1619(a), the SSI cash grant is reduced by a net income amount that remains after the deduction of work incentive disregards.  Continued eligibility for the cash grant is not tied to the substantial gainful activity (SGA) determination, as is a continuation of SSDI benefits.

· Under 1619(b), Medicaid eligibility is continued for those previously receiving SSI cash unless earnings exceed a threshold amount that is tied to the cost of medical services needed to sustain employment.  No such consideration exists for those receiving SSDI only.

To continue the steps being taken to reconcile these inconsistencies, we recommend that SSA take the actions noted above and where necessary pursue legislative means to support them.      
SUBSTANTIAL GAINFUL ACTIVITY (SGA)
It is our belief that a significant part of the frustration among local governments and beneficiaries regarding eligibility decisions revolves around the rules on subsidy in SGA determinations.  We recommend that SSA
6. Place additional emphasis on protecting an individual's ability to engage in meaningful work.  Underscore any special consideration and/or subsidy that may apply.  Focus more directly on the individual's medical impairments without diminishing the level of severity by attempts at or success with working.  

7. Update its publications to include the role of subsidies in SGA determinations and develop materials that educate SSI specialists, clients, employers and advocates on the meaning and impact of subsidy when completing work experience questionnaires. 

8. Provide additional assurance to those claiming psychiatric impairment(s), through publications and other notices that some minimum level of work and having newly acquired skills does not result in a denial of a claim.  

9. Enhance training for SSI specialists and clerical support staff regarding subsidy policies to improve the frequency and accuracy of the SGA decision.

10. Collaborate with stakeholders to clarify policies and dispel common myths about income.

For Example:

Joe is working and being paid $1,000 / month.  While filing for SS (or as part of a termination action) Joe is told that since his earnings are over $800 / month, he is not considered disabled for SS purposes.  If a formal claim is filed or if Joe receives a notice from SS stating “there was no information to indicate that you did not earn the above amounts.” Joe does not challenge the finding, as he does not realize that the reference to “earnings” means that the decision was made without any evidence that Joe’s earnings were subsidized.  

Discussion:

The “Medicaid Buy In (MBI)” program offers a way for individuals to continue to receive Medicaid while working; this may include competitive employment.  The program supports motivation and greater independence for a variety of purposes.  It moves in a direction of de-linking disability and poverty and seeks to lessen the growing number of individuals supported with cash assistance drawn from the Social Security trust fund.  By removing the determination of SGA from the sequential evaluation process, the MBI made available under TWWIIA (and the Balanced Budget Act of 1997) allows an individual who wants to work to retain eligibility for Medicaid even when earnings exceed an amount tied to the receipt of federal cash benefits.

While the new possibilities described above are laudable, the new paradigm promoted by them generates new questions and concerns about the role of work-related functional activities embedded in the disability determination process for Medicaid Only.  For instance, how does the work requirement (apart from SGA considerations) for an MBI impact an individual's initial or continued eligibility for Medicaid?  How does successful work activity, which is a requirement for MBI enrollment, affect considerations pertinent to the sequential evaluation process used to determine disability?  

Our level of concern regarding the impact of any successful work activity is heightened when addressing the determination of disability based on mental health impairment(s).  Obviously, it impacts the severity rating attached to an individual impairment, which is used to establish whether a "listed impairment" exists.  It also can contribute to a denial on the basis of ability to do "other work," which is particularly true when consideration must be given to any acquired skills or specialized training received in the workplace.  As a result, the impact of federal statutory changes made to remove the disincentives to work from the current structure of benefits can easily be diminished by consideration given to residual functional capacity (RFC) within the sequential process.  At that point, the adjudicator moves from not allowing a claim because of functional success in a given workplace to more likely denying the claim based on RFC, educational level and/or jobs in the marketplace.           

Consider: 

· Will the work history established under the Medicaid Only program make a future allowance more difficult to obtain?  

· What impact will work have upon the CDR of one receiving Medicaid Only under the MBI program?  (This would be of greater concern in our state, if we did not include the Medical Improvement Group in our MBI.)    

THE ROLE OF “STRUCTURED ENVIRONMENT” 

The role of structured environment is relevant not just to work and/or school, but also everyday living.   We recommend that SSA

11.  Insure that applicants are not penalized due to successful functioning in a work or school environment when their level of functioning depends on certain structures and supports in their activities of daily living and/or vocational setting. 

For example: 

· An adjudicator may render a denial on the assumption that no severe impairment exists in light of the fact that an individual is simply maintaining a schedule, following instructions, and relating to a supervisor.

· A denial may say that a youth functions adequately for a person his age, caring for personal needs and presenting to school and appointments on time, but it appears that no consideration has been given to the fact that the youth requires a 1:1 attendant and lives in a group care facility.  

12. Add a section to the Childhood Disability Evaluation Form (SSA form 538) and the Disability Report (SSA form 3368 or 3820) that specifically requires a description of environmental support(s) required by the applicant to be able to live, work or attend school.

a. Specify frequency and intensity within a time frame

b. Determine the length of time the support is expected to be required

13. Require the state agency medical consultants to justify their decision in each domain documenting that they have considered the effects of a structured environment or additional supports when evaluating a client for eligibility.  

For example: 

· “The client requires the structure of supported living, group care, or a therapeutic foster home”; 

· “The client has a 1:1 attendant in school or in the community”.  

DIAGNOSTIC CONSIDERATIONS

Recently, SSA regulations were modified to allow limited diagnoses made by the school psychologist (only related to learning problems) or a speech and language pathologist (only related to speech and language problems).

14. We recommend that when adjudicating a case at any level, SSA give consideration to evidence documented by a broader array of professionals who assess, diagnose, treat and support our clients. 

Discussion: 

The CFR allows lay evidence from virtually any source to establish severity of impairment, but not to establish a medically determinable impairment.  In our State-funded General Assistance Program, Washington gives the same weight to diagnosis and clinical findings from a psychiatric advanced registered nurse practitioner (ARNP) or a licensed health professional (e.g. LICSW) as we do if the evidence came from a psychiatrist or psychologist.  SSA does not.  We endorse the trend that allows qualified certified or licensed professionals, who are not doctors, to diagnose conditions within their specialty.   

15. We recommend that SSA take a more global approach when making a determination to ensure that an adequate amount of information is considered vis-à-vis functioning levels that vary on a day-to-day basis. 

16. We recommend that functional assessments based on subjective reporting be given full, and when appropriate, greater weight than traditional standardized measures in making a determination.  

For Example: 

· Two individuals with an IQ of 70 may have very different functional levels. 

· A child can be assessed by three different, qualified professionals and be given three different diagnoses i.e. Asperger’s syndrome, Autism, and PDD-NOS.  While the DSM describes Asperger’s and Autism as mutually exclusive, there is enough similarity between them as to cause confusion.

Discussion:
We believe that less variability exists across standardized adaptive/functional skills assessments conducted by different professionals and therefore such assessments can offer a more reliable view of the level of disability than diagnosis per se or objective scoring alone.

17. We recommend that SSA retain presumptive disability criteria that allow the SSA to put a case in pay based on an assessment that the evidence submitted with the claim points toward an allowance. 

18. We recommend that listings 12.05 and 112.05 be changed so that a full scale IQ of 70 or below qualifies an individual for eligibility.

Discussion: 
The medical listing already uses a score of 70 and our recommendation is consistent with that of the National Research Council.  If this recommendation is not adopted, terms should be objectified as much as possible, for example:  two standard deviations below the mean for both IQ and adaptive functioning scores to be eligible.  
ACCESSIBILITY

To obtain needed services, the applicant must be able to navigate the system.   We believe that SSA can improve access and cultural sensitivity by taking the following steps: 

19. Expand the availability of protection and advocacy services to all applicants and beneficiaries, in addition to beneficiaries who want to work under TWWIIA.  Consider implementing an "ombuds" program to better assist applicants overcome personal and systems barriers to accessing needed benefits.  

20. Recognize the need for certain individuals to receive accommodation and/or advocacy due to barriers that may be inherent in their situation due to socio-cultural factors, or idiosyncrasies of their disorder (e.g. paranoia, delusional systems, cognitive impairments) and when rendering an opinion be more inclusive of issues that may affect or impede functioning in a particular environment (for example, learning differences, primary language, cultural sensitivities and prohibitions).  

21. Reinstate the “Senior Attorney Program” or some other method to increase allowances “on the record”, without having to go through the hearing process.

Thank you for this opportunity to present our views on ways that SSA can make the disability determination process more comprehensive, efficient and relevant to the challenges that our clients face. 
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